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Court of Appeals of the District of Columbia. 


No. 2880. 

Leidy S. Depue, &c., Appellant, 

vs. 

District of Columbia, 
and 

No. 2881. 

District of Columbia, Appellant, 

vs. 

Leidy S. Depue, <fec. 


Supreme Court of the District of Columbia. 


Lunacy. No. 2230. 

In the Matter of the Insanity of James K. Depue. 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 

Columbia, at the City of Washington, in said District, at the times 

, h nT^ ™® ntl ? ned > following papers were filed and proceed- 
mgs had, in the above-entitled cause, to wit: r 

1 Petition. 

Filed October 24, 1905. 

In the Supreme Court of the District of Columbia, Holdine an 

Equity Court. 

Lunacy Docket. No. 2230. 

In the Matter, of the Insanity of James K. Depue. 

TO thereof < in°Equity le J “ Stice ° f Said Court ’ Holdin g a Special Term 

The petition of Henry L. West and John Biddle respectfully rep- 
resents i 

First. That they are Commissioners of the District of Columbia, 
and, as such, are charged with the preservation of the public peace, 

1—2880a 
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the protection of the rights of persons and of property, and the pre¬ 
vention of crime in the District of Columbia. 

Second. That under the provisions of the Act of Congress en¬ 
titled “An Act to authorize the apprehension and detention of in¬ 
sane persons in the District of Columbia,” <fec., approved April 27, 
1904, one James K. Depue, who is believed to be insane or of un¬ 
sound mind, has been apprehended and is now detained at St 
Elizabeth’s Asylum pending a judicial inquiry into his mental con¬ 
dition ; that said James K. Depue is represented to your petitioners, 
and is by them believed to be, an indigent insane person or person 
of unsound mind, so that he has not sufficient capacity for the gov¬ 
ernment of himself. Your petitioners further believe if said James 
K. Depue be not an indigent insane person that he is an insane 
person of homicidal or otherwise dangerous tendencies, so that he 
has not sufficient capacity for the government of himself 

2 and his property; that said James K. Depue has been insane 
or of unsound mind since, to wit, the 7th day of October, 

1905; that the cause of his insanity or unsoundness of mind, if in 
fact, it exists, is unknown to your petitioners; but if the representa¬ 
tions made to your petitioners be true, the said James K. Depue is 
unfit to be at large, and is a fit subject for detention and treatment 
on account of his mental condition; and your petitioners believe that 
if he be permitted to remain at large within the said District the 
rights of person and property therein will be greatly endangered, the 
preservation of public peace imperiled, and the commission of 
crime rendered probable. 

Your petitioners accordingly pray that the writ de lunatico m- 
quirendo may issue out of this honorable court, to the end that the 
alleged insanitv of the said James K. Depue may be inquired into 
and determined, and that such orders may be passed by this honor¬ 
able court as may be necessary in the premises. 

HENRY L. WEST, 

JOHN BIDDLE, 

Commissioners of the District of Columbia . 

F. H. STEPHENS, 

Solicitor for Petitioners. 

Subscribed and sworn to before me this 23rd day of October, 

A ‘ D 'rs 1 ^°L 1 WILLIAM TINDALL, 

1 J Notary Public, D. C. 

Order of the Court. 

Upon consideration of the foregoing petition, it is, by the Court, 

this 24th day of October, A. D. 1905. 

Ordered, that the rule to show cause why the above-men- 

3 tioned James K. Depue should not be adjudged to be of un¬ 
sound mind issue, returnable on the 27th day of October, 

A. D. 1905, at ten o’clock, A. M. 
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.l 1 is further ordered, that the United States Marshal for the Dia- 
Jrf th£ f Tw!?? bla sur ?.mon a jury of twelve good and lawful men 
vi,^ * ‘ ’ acco r dlr !f to the statute in such case made and pro¬ 

vided, to appear in this Court at the above-mentioned date and hour 
to enquire into the mental condition of the aforesaid person. 

ASHLEY M. GOULD, Justice . 

Verdict of Jury. 

Filed October 27, 1905. 

******* 

1 u°T\ here * 88 wel1 the Commissioners of the District of Co- 

bu ‘,‘ tT A ^’u ey ; as - the alleged lunatic in proper 

person and John G. Horing, J. Edward Lee, Adolphus E. Powell 

Willi/' wt’ Ir ?’ H-Fi.!, Addpb Bucheler, Eugene K. Ricketts^ 

3.itl, iv :J n rdme lr' l rank Middleton, John T - Hyland, Thos. H. Uns- 
orth, William White, a jury of good and lawful men of this Dis¬ 
trict, selected from the panel serving in Criminal Court No 2 ac- 
cording to the provisions of the statute in such case made and pro¬ 
vided, who being duly sworn to well and truly inquire into the alle¬ 
gations of the petition filed herein, after the case is given them in 
charge, upon their oath say they find the said James K. Depue to be 
of unsound mind, suffering from paranoia, accompanied with homi- 
, cidal ( ) tendencies; that he has not sufficient capacity 

for the government of himself, and his property; that he has 
„ . bee ( n , so Jnsane since October 7, 1905; that said lunatic has 
not alienated any lands and tenements; (that no real estate remains 
to nun,) (and that he has neither a wife nor children). 

ASHLEY M. GOULD, Justice. 
Order. 

******* 

,..^P on consideration of the Verdict of the Jury in the above-en¬ 
titled case and no cause being shown to the contrary, it is this 27th 
day of October, 1905, adjudged, ordered and decreed that said Ver¬ 
dict be, and hereby is, confirmed. 

ASHLEY M. GOULD, Justice . 


Petition of Leidy S. Depue. 

Filed November 6, 1905. 

******* 

The petition of Leidy S. Depue respectfully shows: 

nr i ?®} 9 a . c ^f en of the United States, a resident of the city of 
Washington, in the District of Columbia, and a brother of the above 
named James K. Depue, who is, also, a citizen of the United States, 
a resident of the said city and District, unmarried and without issue. 
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2. The property of the said James K. Depue consists of salary due 
him as a clerk in the Post-Office Department, amounting to about 
$68.00, and money in bank, deposited with the^ \\ ashington Loan 
and Trust Company, amounting to about $235.00, and the said 
James K. Depue is entitled to no other property known to your 
petitioner, though there are three policies of insurance upon 

5 his life, aggregating about the sum of $6,300.00. 

3. Heretofore, to wit, on the 27th day of October, A. D. 
1905, the said James K. Depue was, by a verdict of a jury of twelve 
good and lawful men of this District found to be of unsound mind, 
suffering from paranoia, accompanied with homicidal tendencies, 
and without sufficient capacity for the government of himself and 
his property; the said verdict was thereafter by the court duly con- 

firmed. . __ __ 

4. The nearest relatives of the said James K. Depue are his father 

Abraham Depue, his mother Sarah C. Depue^ his sisters Mrs. Mary 
Hazen and Mrs. Daisy Falck, and your petitioner, his brother. 

Wherefore it has become necessary that some suitable person be 
appointed committee of the person and trustee of the estate of the 
said James K. Depue, and petitioner accordingly prays that the 
court may appoint a suitable committee of the person and. trustee of 
the estate of the said James K. Depue, and make and pass such 
orders and decrees for the care of his person and the maintenance 
and preservation of his estate as may be necessary and proper, ac¬ 
cordingly to the statute in such cases made and provided, and grant 
such other and further relief as may seem to the Court right and 


proper. 

W. C. SULLIVAN, Solicitor. 


LEIDY S. DEPUE. 


District of Columbia, ss: 

I Leidy S. Depue, on oath say that I have read the foregoing 
petition by me subscribed, and know the contents thereof; that the 
allegations therein made upon my personal knowledge are true, and 
those made upon information and belief I believe to be true. 

F LEIDY S. DEPUE. 

6 Subscribed and sworn to before me this 2nd day of Novem¬ 

ber, A. D. 1905. 

[SEAL.] IRWIN H. LINTON, 

Notary Public. 

The undersigned, being acquainted with the contents of the fore¬ 
going and annexed petition of Leidy S. Depue, hereby waive cita¬ 
tion of notice or publication so far as they are concerned, and consent 
that the Court may act upon said petition without further notice to 
them, and unite in requesting that said Leidy S. Depue be appointed 
committee of the person and trustee of the estate of the said James 

K. Depue. _ 

F ABRAHAM DEPUE. 

SARAH C. DEPUE. 
Mrs. MARY HAZEN. 
Mrs. DAISY FALCK. 
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Order Appointing Committee and Trustee. 

Filed November 6, 1905. 

* * * * * * * 

ci consideration of the petition of Leidy S. Depue, this day 
hied, and of the consent of the father, mother and sisters of the 
above named James K. Depue, it is by the Court this 6th day of 
November, A. D. 1905, ordered, adjudged and decreed that the said 
Jjeidy o. Depue be, and he hereby is, appointed committee of the 
person and trustee of the estate of the said James K. Depue, for the 
care of his person and management and preservation of his estate, 
upon his giving bond in the sum of five hundred Dollars, ($500), 
conditioned for the faithful performance of his duties as such com¬ 
mittee and trustee, with surety satisfactory to the Court 

WENDELL P. STAFFORD, Justice. 


7 Petition for Instructions. 

Filed October 28, 1907. 

* * * * * * * 

The petition of Leidy S. Depue, Committee and Trustee in the 
above entitled cause, respectfully shows to the court as follows: 

1. Heretofore, to wit, on the 18th day of August, A. D. 1887, 
the above named James K. Depue obtained from the New York Life 
Insurance Company policy of insurance upon his life for Five 
thousand dollars ($5,000), commonly known as the Tontine Policy 
and bearing the number 263,297, under which policy the assured , 
at the expiration of the twenty year Tontine period, to wit, October 
18, 1907, had his election of six different courses, as shown by a cir¬ 
cular letter from the Company herewith filed and marked Exhibit 
“A.” 

2. Petitioner believes it to be for the best interest of the said 
James K. Depue that the cash surrender value of the policy be ac¬ 
cepted, but respectfully submits the matter to the court. 

3. About twelve years ago, and about ten years prior to the ap¬ 
pointment of your petitioner, the original policy was misplaced or 
lost. In order to exercise the election set out in Exhibit “A,” the 
Insurance Company requires your petitioner to give an indemnify¬ 
ing bond to save it harmless against any loss which may arise from 
the misappropriation or the loss of the policy. If the election is 
made to accept the cash surrender value, the expense of securing a 
corporate surety will be Forty-three dollars ($43). 

Wherefore your petitioner submits the matters to the court and 
respectfully prays its instructions in the premises 

LEIDY S. DEPUE, 
Committee & Trustee. 
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8 District of Columbia, ss: 

I, Leidy S. Depue, on oath say that I have read the foregoing peti¬ 
tion by me subscribed and know the contents thereof; that the allega¬ 
tions therein set forth as of my personal knowledge are true, and 
that those set forth upon information and belief I believe to be true. 

LEIDY S. DEPUE. 


Subscribed and sworn to before me this 28 day of October, A. D. 
1907. 


JOHN R, YOUNG, Clerk. 


Order Instructing Committee, &c. 

Filed October 28, 1907. 

******* 

Upon consideration of the petition of Leidy S. Depue, Committee 
and Trustee, this day filed, it is thereupon by the court this 28th day 
of October, A. D. 1907, adjudged, ordered and decreed that the said 
Leidy SL Depue, Committee and Trustee, be, and he hereby is, au¬ 
thorized and directed to accept the cash surrender value of the policy 
of insurance mentioned in his petition, to execute the indemnifying 
bond required by the Insurance Company and to procure a corporate 
surety therefor and pay the expense of so doing out of the funds in 
his hands, upon the further condition that the said Committee and 
Trustee file an additional bond in the Sum of Four Thousand Dol¬ 
lars conditioned upon his faithful performance of his trust as said 
Committee and Trustee. 

HARRY M. CLABAUGH, 

Chief Justice. 

9 Petition of the Commissioners of the District of Columbia. 

Filed November 27, 1911. 

* * * * * * * 

The petition of the Commissioners of the District of Columbia 
respectfully represents: 

1st. That on October 27, 1905, the said James K. Depue was duly 
adjudged to be of unsound mind and committed to the Government 
Hospital for the Insane as an indigent patient and has remained 
there ever since at the expense of the District of Columbia; that on 
November 4, 1905, Leidy S. Depue was duly appointed committee 
of the person and estate of said lunatic and qualified by giving a 
bond in the sum of $500.00, which was on October 28, 1907, in¬ 
creased to $4,500.00. 

2nd. That the said James K. Depue is unmarried and that his 
next of kin are two sisters, Mrs. Mary Hazen and Mrs. Daisy Folck 
and one brother, Leidy S. Depue. 

3rd. That a petition for the appointment of a committee and the 
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other proceedings in the case show that on February 28, 1911 said 
committee had on hand the sum of $2,152.47 and that of said sum 
he imested $1,800.00 in secured notes bearing interest at the rate of 

pV* 1 * ° ei iQ P io?? nU i! n; by ai ^ thorit y °f an order of the court dated 
February Id, 1911, the committee was authorized to expend $50 00 

f,?rth nnUn ?K 0n - h l s ' vard f ° r clothing, newspapers, etc., and he was 
further authorized to pay the annual premium of $12.00 on a policy 
m the Post-office Benefit Association. ^ y 

That ever since the date of his commitment the said lunatic has 
been cared for and maintained at the expense of the District of Co¬ 
lumbia, as an indigent patient and the District of Columbia has paid 

•in ' 1 for J a ?, d on acc 011114 of the said patient’s care and keep at 
tu the said Government Hospital for the Insane the sum of $— 

ing herewith*™ 11 ^ forth in a statement of account accompany- 

That it was and is the duty of the said committee of said lunatic 
o pay for the care and maintenance of the said lunatic out of any 
estate or funds belonging to the said lunatic which he may have in 
his custody; that an Act of Congress entitled, “An Act to change 
the lunacy proceedings m the District of Columbia where the Com¬ 
missioners of said Distnct of Columbia are petitioners, and for other 
purposes, approved February 23, 1905, (33 Stat. 740), provides 
among other things that, ’ v 

“In case any such person adjudged to be of unsound mind has 
property real or personal, the equity court of said District shall 
tia\e full power in the same cause to appoint a committee or trustee 
of the person and estate of such person, according to the provisions 
of said Code, and such Committee or trustee shall reimburse, out of 
the funds of the lunatic, the District of Columbia for all court co«ts 
expended or incurred by it, and for all moneys by it expended or 
costs incurred m caring for and treating such insane person up to 
the time of such appointment.” ^ 

The premises considered your petitioners pray that a rule may be 
served upon the said committee requiring him to show cause why 
an order shall not be passed requiring him to reimburse the District 
of Columbia for all sums expended by it on account of the Court 
costs and the care and maintenance of said lunatic at the Govern¬ 
ment Hospital for the Insane and for such other orders as the case 
may require and they will ever pray. 

CUNO H. RUDOLPH, 

JOHN H. JOHNSTON, 

W. V. JUDSON, 

Commissioners of the District of Columbia. 


E. H. THOMAS, 

Corporation Cownsel. 


11 District of Columbia, ss: 

Personally appeared Cuno H. Rudolph, who says that he is Presi¬ 
dent of the Board of Commissioners of the District of Columbia - that 
he has read the foregoing petition by him subscribed, and knows 
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the contents thereof and that the facts therein stated are true to the 
best of his official information and belief. 

CUNO H. RUDOLPH. 


Subscribed and sworn to before me this 27th day of November, 


A. D. 1911. 


WILLIAM TINDALL, [seal.] 
Notary Public, D. C. 


(Lunacy. No. 2230.) 

Estate of James K. Depue, Lunatic, to the District of Columbia, Dr. 

To board and medical treatment at the Government 
Hospital for the Insane, from October 7, 1905, to July 
31, 1911, equals 2,124 days or 303 3/7 weeks at $4.23 
per week. $1,283.50 

To Court costs in Lunacy Proceedings (Docket Fees) 
during January, 1906. 5.00 

Total. $1,288.50 


In addition to the above bill, the District of Columbia is liable 
and will pay $4.23 per week as long as this patient remains in the 
Government Hospital for the Insane. 

I hereby certify that the District of Columbia has paid the amount 
set forth above, for court costs and for care and maintenance of the 
above named patient at the Government Hospital for the Insane, 

GEO. S. WIIiSON, 

Secretaru of the Board of Charities . 

M. P. A. 
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Answer of Leidy S. Depue. 


Filed July 12, 1912. 

******* 

Leidy S. Depue, for answer to so much and such parts of the peti¬ 
tion of the Commissioners of the District of Columbia, in the above 
entitled cause filed, as he is advised it is material or necessary for 
him to make answer unto, answering, says: 

1. He admits the allegations of the first paragraph of the said 
petition. 

2. He admits the said James K. Depue is unmarried, and avers 
that the next of kin of the said James K. Depue are his sister, Mary 
A. Depue Hazen, and his brother, this respondent. 

3. This respondent has no knowledge as to what sum the District 
of Columbia has paid out for or account of his ward’s care and main¬ 
tenance at the Government Hospital for the Insane, and is therefore 
unable to admit or deny the allegations of the third paragraph of 
the petition in that regard, and he accordingly calls for strict proof 
thereof, in so far as the same may be material. 
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This respondent is advised and believes and therefore avers that, 
in a proceeding properly instituted for that purpose, the aforesaid 

f-H^T erS ’ 1116 C ° m , mlssl °ners of the District of Columbia, are en- 
t ed to recover of this respondent, as such Committee and Trustee, 
tor all court costs expended or incurred by the District of Columbia, 
and for all moneys bv it expended or costs incurred in caring for 
and treating the said James K. Depue up to the time of this re¬ 
spondent s appointment and qualification as his Committee and 
J rustee to wit, the 6th day of November, A. D. 1005, but he 
lo is also advised and believes and therefore avers that the peti- 

a have 110 otller ri S ht whatever, under or by virtue of 

e Act of February 23rd, 1905, and that the said petition does not 
make out a case entitling the petitioners to any recovery whatever 
against this respondent under any other Act of Congress for anv 
matter or m any manner whatsoever. ’ J 

This respondent further shows to the court that the claim of the 
Commissioners of the District of Columbia, covers a period com¬ 
mencing more than six (6) years prior to the filing of their said 
petition, to wit, the 27th day of November, A. D. 1911. lie is ad¬ 
vised and believes, and therefore avers, that any claim of the said 
petitioners prior to three (3) years preceding the filing of their said 
petition to wit, prior to the 28th day of November, A. D. 1908 is 
arred by the Statute of Limitations, and therefore, and also because 
of the laches of the petitioners, that petitioners are without standing 
in a court of equity. e 

Your respondent prays the same benefit of each and every of the 
objections, defects and deficiencies herein pointed out as if he had 
separately and severally demurred to the answer because thereof. 

And, having fully answered, he prays that he may be hence dis¬ 
missed, with his reasonable costs. 

LEIDY S. DEPUE, 
Committee & Trustee. 

District of Columbia, ss : 

I, Leidy S. Depue, on oath say that I have read the foregoing an¬ 
swer by me subscribed and know the contents thereof; that the allega¬ 
tions therein set forth as of personal knowledge are true and that 
those set forth upon information and belief I believe to be true 

LEIDY S. DEPUE. 

14 Subscribed and sworn to before me this 12th day of July, 
A. D, 1912. 

C SEAL '] RUTLEDGE WILLSON, 

Notary Public, D. C. 

Order Vacating Reference & Referring Cause to Auditor . 

Filed July 12, 1912. 


It is by the court this 12th day of July, A. D. 3912, adjudged, 
ordered and decreed that the order passed herein heretofore to wit 
2—2880a 
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the 8th day of December, A. D. 1911, referring this cause to the Au¬ 
ditor be, and the same hereby is, vacated. 

It is further adjudged, ordered and decreed that this cause be, and 
the same hereby is, referred to the Auditor of this court to state the 
accounts of the Committee and Trustee since his last accounting; to 
determine what sum, if any, the Commissioners of the District of 
Columbia are entitled to recover under their petition in this cause 
filed, with recommendation as to the manner and time of making 
payment of such sum, if any, as the Commissioners of the District 
of Columbia shall be found to be entitled to receive; and to report 
his findings, conclusions and recommendations to the court. 

THOS. II. ANDERSON, Justice. 

I consent to above order without admitting any discretion in the 
Court as to manner and time of payment of money due to reimburse 
the District of Columbia. 

P. H. MARSHALL, 

Ass't Corp. Counsel, D. C. 

I consent to above order without qualification. 

W. C. SULLIVAN, 

Attfy for Committee, &c. 

15 Report of Auditor. 

Filed October 12, 1914. 

******* 

This cause was referred to the Auditor July 12,1912, to state the ac¬ 
count of the Committee since his last account approved by the Court, 
and to determine what sums if any the Commissioners of the District 
of Columbia are entitled to recover on account of their claim asserted 
in the petition filed in the cause, with recommendation as to the 
manner and time of making payment of such sum, if any, they shall 
be found entitled to receive. 

After due notice I proceeded with the reference, and I return 
stated in the Schedule hereto annexed the account of the Committee, 
accompanied by the vouchers, exhibits and testimony. I debit the 
Committee with the balance shown by the last report of the Auditor 
and his collections since of interest on investments and deposits, and 
I credit him with insurance premiums of his ward paid, and other 
disbursements for his ward, accrued interest on note purchased for 
investment, a reasonable fee allowed his Solicitor, his commissions, 
and the cost of the reference, showing the balance in his hands. 

James K. Depue was committed to the Asylum, under a verdict 
of a jury October 27, 1905, whether as an indigent person or not 
does not appear. At the time of his commitment he had salary due 
to him as a Government Clerk and money in bank, amounting to 
about $300.00 and certain life insurance policies aggregating $6,300, 
and on November 6,1905, a Committee was appointed, and ever since 
his appointment his maintenance in the Asylum has been paid for 
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■tn ky th® District of Columbia. In 1907 the incompetent’s 

10 available estate was increased by the surrender for cash of one 

1 • r ™P oll ? le8 . of insuran ce under the order of court The 
claim of the District is for maintenance from October 7 1905 

Ihe situation in this case is peculiar. To be indigent does not 
necessarily mean to be an absolute pauper. But for the right bv 
exercising one of several options, to convert, a life insurance policy 
in o cash, be bad no estate in existence or in prospective, outside of 
the small sum of money above mentioned, and in a sense was in- 
cugent. By the conversion of his life insurance policy his indigence 
would be relieved, but the right to convert bis policy being an im¬ 
mediate one it may be contended with greater forced and no doubt 
more correctly that he was not indigent, and so not within the rule 
laid down in the Ilealy case, which applies only to indigent insane 
as pointed out in the opinion of the Court. 39 D. C. Appeals 42 52 
But being possessed of an estate, he was liable for his maintenance 
even *n the at** n ce of statute, and in this jurisdiction by statute 
ec. 4849, R. S. I therefore find his estate liable for the amount 
claimed by the District as reasonably within his means. 

bjection is made to the allowance of the claim subsequent to the 
appointment of the Committee, but I am of opinion that while the 
statute is mandatory in requiring the Committee to pav up to that 
time, it is not prohibitive of the right of the District to "recover sub¬ 
sequent to the appointment of the Committee if its right can be sup- 
ported on equitable principles, for the very terms of the act assumes 
tnat if the insane person has an estate to he conserved by a com¬ 
mittee that committee will perform his duty by properly providing 
for the maintenance of his ward. Experience "shows that 
l < many persons with estates sufficient to provide for their main- 
a j tenanee have been committed as indigent on testimony ad¬ 
duced before> the Court and jury and under circumstances showing 
it would be difficult, to say the least, for the District to ascertain the 
real facts. Of course, where the facts are matter of record as in this 
case it may- well be contended that the District is guilty of laches 
which raises another question; and where the facts were made mat¬ 
ter of record m the inquisition by the District Officials themselves 
as in the case of John Miller, Lunacy #2952, no doubt the District 
would be a volunteer: but primarily there is a duty imposed on the 
committee to provide for the maintenance of his ward, and where 
the committee neglects this duty and fails to make disclosure and by 
such failure presences the estate for the benefit of the incompetent's 
heirs or next of kin, of whom in many cases the committee is one, 
thus putting the incompetent in a position which bv all reasonable 
presumptions he would not assume if able to care* for himself it 
would be going far to say that the committee is not guilty of a fraud 

which would undoubtedly resolve the question in favor" of the Dis¬ 
trict. 

It T !? al . s ° contended, but I think without avail, that the claim of 
the District should be abated one half, because one half has been 
borne by the Federal Government. The Hospital by statute was 
provided for the insane of the Army and Navy and the District of 
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Columbia. It is supported by appropriations by the Federal Gov¬ 
ernment, and under the systems of accounting the Hospital is re¬ 
quired to collect from the District Government the whole cost of 
maintenance of District patients, and one half is then credited to 
the District in its accounts with the Federal Government. Certainly 
as to the Federal half of the claim of the District the Dis- 

18 trict has been for all purposes and is now by statute (Act 
March 4, 1913, 37 Stat. L. 917) constituted the agent of the 

Federal Government to collect from those aide to pay, and when 
collections have been made they have been credited by the account¬ 
ing officers of the Federal and District Governments in equal pro¬ 
portions to both. 

Neither is the plea of limitations good in my judgment. The 
municipality is charged with the duty, under its police powers of 
committing insane who may be a danger to the community, either 
indigent or not, and the petitions for writs in all of these cases are 
made in the alternative of indigency or homicidal tendencies of 
the incompetents. Once committed the arrangements for the expense 
of their maintenance becomes a matter of adjustment between the 
municipality and the Federal Government in which the former is 
bound by the laws and regulations of the latter. Clearly therefore 
the municipality is exercising governmental function, both in the 
commitment of the incompetent and in the payment to the Federal 
Government for maintenance. 

It is claimed also that the rate of payment has not been fixed in 
accordance with the requirement of Sec. 4849, but in view of the 
testimony of the Superintendent as to the action of the Board of 
Visitors in ratifying his acts, the fixing of the rate by him primarily 
seems to me to be substantial compliance with the statute. 

The Committee asks that he be permitted to retain sufficient of 
the funds of the ward to provide for the keeping up of his remain¬ 
ing insurance policies amounting to $1,300.00. From the letter of 
the Superintendent of the Hospital the incompetent’s age is 45, and 
his expectancy of life normal. The sum of $750 invested at 

19 5% will earn enough to pay his insurance assessments of 
$33.60 per year and at his death add $1,300 additional to 

his estate, out of which to provide for his funeral expenses and main¬ 
tenance at the hospital. It would seem therefore to he good business 
for the District to continue the policies and thus provide for future 
maintenance of the ward for a period of about five years, the present 
estate being just sufficient to pay for the maintenance to date. I 
recommend therefore that the committee be authorized and directed 
to retain $751.07 of the balance in his hands, invest $750 at 5%, 
pay to the District' $1,274.03 on account of its claim to Sept. 22, 
1914, amounting to $2,024.03, and keep the said insurance policies 
in force without impairing the principal unless by direction of the 
Court. 

LOUIS A. DENT, Auditor. 

October 5, 1914. 
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Schedule . 

Account of Leidy S. Depue, Committee. 

Dr. 

To Balance per account approved and passed by the Court 

Feb 28, 1911 . $2,152.47 

interest on investment. 335 4 Q 

Interest on deposits..* * * ’ * 58.57 

Total . $2,546.44 


Cr. 


$82.80 

28.00 

5.85 

19.00 

21.30 

250.00 

39.39 

75.00 

- 521.3* 


Balance in hand. $2,025.10 

To be paid to the District. $1,274.03 

On account of its claim to Sept. 22 , 1914 
amounting to $2,024.03. 

To be retained by Committee and invested as 

set out in the report. 751.07 


$2,025.10 $2,025.10 
LOUIS A. DENT, Auditor. 


By Insurance premiums paid Masonic Mutual 
Relief Ass’n . 

Post Office Department Immediate Benefit 

Association . 

20 Subscription to Star. 

Clothing . * 

Accrued interest on note purchased for in¬ 
vestment . 

Allowance to Solicitor. 

Commissions of Committee on collections.. 
Auditor’s fees and testimony. 


Exceptions to Auditor's Report. 

Filed October 22 , 1914. 

******* 

Now comes Leidy S. Depue, committee and trustee of the person 
and estate of James K. Depue, and excepts to the report of the Audi¬ 
tor filed in the above entitled cause heretofore, to wit, the 12 th day 
of October, A. D. 1914, for the following reasons and upon the fol¬ 
lowing grounds, namely: 
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1. The auditor erred in holding that this exceptant, his 
21 ward or the estate of his said ward was or is liable for the 
maintenance of the ward in the Government Hospital for 
the Insane subsequent to the appointment and qualification of this 
exceptant in the absence of statute, or in any other manner than 
under the terms of Section 4849 of the Revised Statutes of the 
United States, compliance with the provisions of which Section of 
the Revised Statutes was not shown, but non-compliance therewith 
was fully shown. 

2. The auditor erred in refusing to apply either the doctrine of 
laches or the statute of limitations to the claim for reimbursement, 
and in the same connection erred in holding that “The Municipality 
is exercising a governmental function both in the commitment of the 
incompetent and in the payment of the Federal Government for 
maintenance.” 

3. The auditor erred in holding that the rate of payment had 
been fixed in accordance with the requirements of Section 4849 of 
the Revised Statutes of the United States. 

W. C. SULLIVAN, 

Attorney for Leidy S. Depue, Committee & Trustee 
of the Person and Estate of James K. Depue. 

To the Corporation Counsel. 

Sir: Please take notice that the foregoing and annexed exceptions 
will be presented to the court for its action on Saturday next, the 
24th day of October, A. D. 1914, at 10 o’clock a. m., or so soon 
thereafter as counsel can be heard. 

W. C. SULLIVAN, 
Attorney for Exceptant. 

Service acknowledged this 22nd day of October, A. D. 1914. 

CONRAD H. SYME, 

C. A. M., 

Corporation Counsel. 


22 Opinion. 

Filed April 14, 1915. 

******* 

I do not find proof that there has been compliance with Section 
4849 of the Revised Statutes and sustain the third exception to the 
Auditor’s report for that reason but overrule the others. The Au¬ 
ditor’s finding of liability is sustained on the authority of Baker vs. 
District of Columbia, which, while not deciding the exact point 
here involved, nevertheless gives such a clear intimation as to how 
it should be decided that it should be considered as an authority 
even though what the Court said strictly considered may be only a 
dictum. 

By the Court: 


WALTER I. McCOY, Justice. 
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Decree . 

Filed May 25, 1915. 

******* 

This cause coming on to be heard upon the report of the Auditor 
and the exceptions filed thereto by Leidy S. Depue, as committee and 
trustee of the estate of James K. Depue, lunatic, it is by the Court 
this 25th day of May, 1915, Adjudged, Ordered and Decreed, that 
tiie first and second exceptions filed to said report be and they are 
hereby overruled, and the third exception filed to said report be 
and it hereby is sustained, and that the said report be and it hereby 
is in all other respects ratified and confirmed. 

It is further Adjudged, Ordered and Decreed, that the said com¬ 
mittee and trustee reimburse the District of Columbia, out of 
the funds of said lunatic, when available, the amount by it 
expended or incurred for court costs and for all moneys by it 
expended or costs incurred in caring for and treating said James K. 
Depue, lunatic, in the Government Hospital for the Insane from 
October 7, 1905, to September 22, 1914, amounting to $2,024.03 for 
which sum, or so much thereof as may be available, when so paid, 
the said committee and trustee shall have credit in his account. 

From the above order the said committee and trustee, by his coun- 
sel, pray authority to appeal, which authority is hereby granted* 
thereupon the said committee and trustee, in open court pray an 
appeal to the Court of Appeals from the said order, which appeal is 
hereby allowed, and the penalty of the bond on such appeal to oper¬ 
ate as a supersedeas is hereby fixed at Five hundred ($500) dollars. 

WALTER I. McCOY, Justice . 

Memorandum. 

June 4, 1915.—Supersedeas Bond for Appeal to Court of Appeals 
approved and filed. 


Petition for Instructions. * 

Filed June 8, 1915. 

******* 

The petition of Leidy S. Depue, committee and trustee, respect¬ 
fully shows to the court as follows: 

1. Certificate of membership or policy numbered 3256 of the 
Masonic Mutual Life Association, bearing date the 4th day of De¬ 
cember, A. D. 189b, in the sum of $1,000 is now in force upon th e 
life of the above named James K. Depue in what is known as the 
assessment class. 

24 2. The assessment class is now reduced to five members, 

so that in the event of a death it will be necessary to impose 
an assessment of one-fourth of the amount of the policy upon each 
of the survivors. 
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3. The Masonic Mutual Life Association offers to transfer this 
policy to the legal reserve or straight life plan, either at the present 
age of the said Janies K. Depue and at the premium rate therefor, 
or at his age at the time of the issuance of the said policy and at the 
premium rate for such age, provided in the latter event provision is 
made to protect the legal reserve which would have accumulated at 
this time, that is to say, if a new policy be taken at the present age, 
fifty-seven years, the annual premium will be $58.91, payable in 
advance on the first day of the month in which the transfer is made; 
while if a new policy be taken at the age of forty, the age at which 
the said James K. Depue became a member of the said Association, 
the premium will be $28.02 annually payable in like manner, and 
a reserve of $316 will have to be provided either by payment in cash 
or by charge against the policy; if the said reserve be charged against 
the policy, interest thereupon at four per centum per annum will 
have to be paid with the premium each year and the amount of the 
reserve deducted from the policy in the event of death. 

4. Your petitioner files herewith, marked Exhibit A, a letter from 
the Masonic Mutual Life Association, stating the present situation 
and he prays that the same may be taken and read as a part of this 
petition. 

Wherefore, the premises considered your petitioner respectfully 
submits the matter to the court and prays its instructions in the 

premises. __ 

LEIDY S. DEPUE, 

Committee & Trustee of the Estate 

and Person of Jas. K. Depue. 


25 District of Columbia, ss: 

I, Leidy S. Depue, on oath say that I have read the foregoing 
petition by me subscribed as committee and trustee of the person and 
estate of James K. Depue, that I know the contents of said petition, 
that the allegations therein contained as of personal knowledge are 
true and that those set forth upon information and belief I believe 

*° h* trU6 ' LEIDY S. DEPUE. 

Subscribed and sworn to before me this 2nd day of June, A. D. 
1915 

Vseal.I RUTLEDGE WILLSON, 

Notary Public, D. C. 


Order Instructing Committee. 

Filed June 8,1915. 

* * * * * * * 

This cause coming on to be heard upon the petition for instruc¬ 
tions this day filed by Leidy S. Depue, committee and trustee, and 
after hearing counsel for the said committee and trustee and for the 
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District of Columbia, it is thereupon by the court this 8th day of 
June, A. D. 1915, adjudged, ordered and decreed that the said 
petitioner be and he hereby is instructed to take such steps as may 
be necessary to effect the transfer of the policy or certificate of mem¬ 
bership in the Masonic Mutual Life Association upon the life of 
James K. Depue, from the Assessment to the Legal Reserve Plan 
at a fixed annual premium of $58.91, and to continue the said policy 
or certificate of membership in force by payment of such annual 
premium until the further order of the court, and without 
26 prejudice to the right of the District of Columbia to move 
the court at any time to instruct the said petitioner to discon¬ 
tinue the said policy or certificate of membership and to permit the 
same to lapse. 

It is further ordered that, for the purpose of providing an income 
with which to maintain the said policy, the said petitioner be and he 
hereby is instructed to invest, upon good real estate security, such 
sum as may be necessary for that purpose, not exceeding $600, in 
addition to the sum of $750 already invested, first reporting such 
proposed further investment to the court before making the same 

WALTER I. McCOY, Justice. 

Memoranda. 

June 23, 1915.—Order for appeal on behalf of the District of 
Columbia filed. 

July 2, 1915.—Time to settle the digest or digests of testimony 
and to file the transcript or transcripts of record extended to and 
including September 20, 1915. 


Assignment of Errors by Leidy S. Depue. 

Filed September 9, 1915. 

* * * * * * * 

1. The court erred in sustaining the finding or holding of the 
Auditor that the estate of the lunatic was or is liable for his main¬ 
tenance in the Government Hospital for the Insane subse- 

27 quent to the appointment and qualification of his committee, 
in any other manner than under the terms of Section 4849 
of the Revised Statutes, compliance with the provisions of which 
was not shown, but non-compliance therewith was fully shown. 

2. The court erred in sustaining the holding or finding of the 
Auditor that the estate of the lunatic was or is liable for his main¬ 
tenance in the Government Hospital for the Insane, notwithstand¬ 
ing the express finding by the court that there was no proof of com¬ 
pliance with Section 4849 of the Revised Statutes, and that the rate 
of payment in the Government Hospital for the Insane had not been 
fixed in accordance with the requirements of that Section, and not¬ 
withstanding the fact that the court overruled the finding or holding 

a—2880a 
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of the Auditor that the rate of payment had been fixed in accord¬ 
ance with the requirements of that Section. 

3. The court erred in sustaining the Auditor in his refusal to 
apply either the doctrine of laches or the statute of limitations to the 
claim for reimbursement. 

W. C. SULLIVAN, 

Attorney for Leidy S. Depue, 
Committee for James K. Depue. 

Assignment of Errors by the Commissioners of the District of 

Columbia. 

Filed September 14,1915. 

* * * * * ♦ * 

1. The court erred in authorizing the investment of funds of the 
lunatic for the purpose of applying the income from such invest¬ 
ment to the payment of premiums on a life insurance policy on the 
life of the lunatic in order that the same might be continued in force, 

where the estate itself was insufficient to liquidate the claim 
28 of the District of Columbia for care and maintenance, at the 

Government Hosiptal for the Insane, of the said lunatic, after 
a finding by the court of liability therefor. 

2. The court erred in holding that there was any discretion in the 
court as to the manner and time of payment of money due the Dis¬ 
trict of Columbia to reimburse it for the care and maintenance of a 
lunatic at the Government Hospital for the Insane. 

CONRAD H. SYME, 

R. L. WILLIAMS, 

CARL A. MAPES, 

Attorneys for the Commissioners of 

the District of Columbia. 

Designation of Record. 

Filed September 14, 1915. 

* * * * * * * 

It is hereby stipulated and agreed by and between the parties to 
the above entitled cause, through their respective counsel, that the 
following parts of the original proceedings, in addition to the state¬ 
ment of evidence, shall constitute the transcript of record on the 
appeals in the above entitled cause, and that the said appeals may 
be heard upon a single transcript of record, one-half of the cost of 
preparing, docketing and printing of which, in the first instance, 
shall be borne by the committee for James K. Depue, and the other 
half by the Commissioners of the District of Columbia, subject to the 
final decision of the Court of Appeals as to the payment of costs, 
and the Clerk of the Supreme Court of the District of Columbia will 
prepare for such transcript of record the following parts of the 
original proceedings: 
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I . Petition for commitment, filed October 24, 1905 

on o' X erdlct of J' UI 7 rendered October 27, 1905. 

f Petition of Leidy S. Depue filed November 6, 1905 

1905 4 ' ° rder ° f C ° Urt paSSed ° n said P etition November 6, 

5. Petition filed October 28, 1907. 

6 . Order upon said petition passed October 28, 1907 

November™?, ^ 1 < J 0,nmissioners of the Distr >ct of Columbia filed 

8 . Answer of Leidy S. Depue, committee, filed July 12, 1912 

9. Order of reference passed July 12, 1912. 

11 ~^ e P or t.°f Auditor filed October 12 , 1914. 

II . Exceptions to Auditor’s Report filed October 22 1914 
io ^ P j ni0n Justice McCoy filed April 14, 1915. ’ 

fvint ?n^ er su * tail P n £ a 4 n <i overruling exceptions and partially rati- 
fying and confirming Auditor’s Report, directing reimbursement 
authoring appeal, etc., passed May 25, 1915. 

ic* £ e j tion for Instruction s filed June 8 , 1915. 

15. Order upon said petition passed June 8 , 1915. 

lb. Memorandum of giving of appeal bond, June 4 , 1915 

iq Memorandum of appeal of June 23, 1915 

18. Memorandum of extension of time for settling digest of testi¬ 
mony and filing transcripts of record. 

19. Assignment of Errors filed September 10 , 1915. 

oi ^® s . 1 ^ nment Errors filed September 14 1915 
Zl. This designation of Record. 

W. C. SULLIVAN, 

Attorney for Leidy S. Depue, Committee. 
CONRAD H. SYME, 

ROBERT L. WILLIAMS 
. CARL A. MAPES, 

Attorneys for Commissioners of 

the District of Columbia. 

30 Memoranda. 

September 16, 1915.—Time for settling the statement or state¬ 
ments of evidence and for filing the transcript or transcripts of 
record further extended to and including October 1 , 1915. 

andfil^d^ 61 * —Statement of Evidence submitted, approved 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

i . y cert } { y f° re S°ing pages numbered from 1 to 
dU, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcnpt m cause No. 2230, Lunacy Docket, entitled 
n the Matter of the Insanity of James K. Depue, as the same re- 
mams upon the files and of record in said Court, 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th day of September, 1915. 

[Seal Supreme Court of the District of Columbia.] • 

JOHN R. YOUNG, Clerk. 

32 In the Supreme Court of the District of Columbia. 

No. 2230. Lunacy. 

In re James K. Depue, Lunatic. 

Statement of Evidence Before Auditor. 

Testimony was offered on behalf of the petitioner tending to prove 
the commitment to the Government Hospital for the Tnsane, of 
James K. Depue, by the Commissioners of the District of Columbia, 
on October 7, 1905; that he was so committed and received at the 
said Hospital on that day ; that the District of Columbia had paid 
$4.23 to the Government Hospital for the Insane, for James K. De¬ 
pue, from October 7, 1905. to the date of the filing of the petition 
of the Commissioners in this cause, November 27, 1911; that the 
rate charged for the maintenance of indigent patients is based on 
the actual costs of maintenance of a patient prepared by the hospital 
authorities and submitted to Congress for future estimates, after ap¬ 
proval by the Board of Visitors; that the Chief Clerk prepares the 
estimate of the probable number of patients and the disbursing officer 
figures on the cost for the past year and estimates what it will amount 
to for the next year; that estimates so prepared are submitted to 
Congress after they have been approved by signing the name of the 
President and other officers of the Board of Visitors as they should 
decide, the Board of Visitors transmitting the approval to the Secre¬ 
tary of the Interior, from whom it goes to the Secretary of the 
Treasury and then to Congress; that such approval is incorporated 
in the public document known as the Annal Report of the Superin¬ 
tendent and Board of Visitors; that for pay patients the minimum 
charce is $5.00 per week, and for Army and Navy officers $1.00 
per day; that the charge of $4.23 per week for indigent patients 
has not been changed in years “because in economizing we have been 
able to keep it at that price. A larger institution would have more 
savings and thereby can get along with less;” that the same method 
has been pursued in determining the charges for indigent patients 
for the years ending July 31, 1906, and July 31, 1911, and the in¬ 
tervening years; that the expense in maintaining individual patients 
had not been figured and it was therefore impossible to state the ex¬ 
pense of maintaining James K. Depue. 

33 Thereupon William A. White gave testimony tending to 
prove that he was Superintendent of the Hospital and ex 

officio Secretarv of the Board of Visitors; that he had examined the 
minutes of the meeting of that Board, and had been unable to find 
anything in those minutes with reference to the rate for indigent 
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iKarf t o?vi£\Xv m effi x r J f faC /’ f he didnot know whether 
the reports to the Secretarvnf^T* [ f ° r ! ndl S ent patients; that 
been written hv he wiS WhnfeaPv^ already referred * had 
of Visitors to the Secrecy infi fe T ° f * he Board 
reports of the Board of Vishn u.! ’ 5 1 88 a ma . tter of fact the 

Superintendent’s reports and nfW t"- ade U P Poetically from the 
witness for his offidR n 2ret«fh P they are 86114 to 
for his Official signature and tLn t n « Pr f sldent of the Board 
that as secretary ex Xh,of,i„ «L' to J h6 ®S® 8ta 7 of the Interior; 

■ to be present at the meetings taWo af ^ lsitors it is witness’ duty 
records of all deliberations of tliA T»" ln V tes thereof, and make official 
ness does not know of but one in^n ’ ^^ding which wit- 

action in fixing rates for indigentpatients^’th^* 8 ^ haV1 ? g *® ken 
Secretary ex officio of the Hoard ,L P \ e t ’ th . at Wltnes s has been 

tendent of the Hospitafoetoffl Su P erin - 

approves and adopts the reCt of th!°l ! *“* 4heBoard of Visitors 

°' h » 

thing is whipped imo sl al s th™^ n0t r6ad ’ 4hen tha whole 
and receives the .signature®of then printed, 

President of the Board • that several,?' Secretary and of the 
adopted by the Board renninr, .ff > ears ago a resolution was 

Superintendent to the Boa d shonld V he re P ort ° f ‘he 

Board to the Secretary ofthe Interior -Tf ^ the re P ort o{ the 
that, with respect to the report for tlm' a 1S Quite certain 

™ !>r v B„i,d .."»'r* 1 . , '* lon 

officio to transmit the report of thf cw a d feretory ex 
34 report of the Ho«nita1 to tfio + e Su P e p n tendent as the 

a routine procedure 0 Anfthi ^ ° f the , Interior - “ i4 ia 
to tlie report since von have u * q ^ le . same remark would apply 

A. I think so,” that at the time sectfoiT484^^Oh* R P° s P ital? 

was enacted there were 60 rvitipntc • • . ^ evis ©d Statutes 

are 3,000. patlents ln the ^titution and now there 

• 

Thereupon further testimony was offerer! fomfinr* f ,, , 

payments for which the petitionPr« nlai te P d } n Z to P rov e that the 
made by the District of Columbia • thaf n! ^.^kursement had been 
charged^with an average of tnC ‘ °/ Columbia wa « 

K. Depue. ' * 1,400 P atlents - among whom was James 

Approved by the court, this 27th day of September, A D 1915 
F , J . WALTER I. McCOY, jiis&e. 
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No. 2880. 


Leidy S. Depue, Committee and Trustee of the Person 
and Estate of James K. Depue, Appellant, 

vs. 

District of Columbia, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

James K. Depue was adjudged to be non compos on 

On November 27, 1911, the Commissioners of the Dis- 
Leidy S. Depue, filed a petition upon which he was ap¬ 
pointed, and qualified, as trustee and committee. 

On November 27, 1911, the Commissioners of the Dis¬ 
trict of Columbia filed a petition claiming that said lunatic 
had been cared for and maintained at the expense of the 
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District of Columbia as an indigent patient. The said 
petition also called attention to the fact that, as shown by 
the records in this cause, the appellant had then in his pos¬ 
session, in his said representative capacity, a fund amount¬ 
ing to $2,152.47. It prayed reimbursement of the expenses 
so incurred by the District of Columbia, in the sum of 
$1,288.50 and the further sum of $4.23 per week “so long 
as this patient remains in the Government Hospital for the 
Insane.” 

The appellant answered that he was unable either to ad¬ 
mit or deny the allegations of the petition as to the sums 
paid by the District of Columbia as claimed by it. He ad¬ 
mitted the right to recover, in a proper proceeding, “for all 
court costs expended or incurred by the District of Colum¬ 
bia, and for all moneys expended by it or costs incurred in 
caring for and treating the said James K. Depue up to the 
time of this respondent’s appointment and qualification,” but 
denied any other right of recovery under the facts of this 
case. He also pleaded laches and limitations. 

The cause was referred to the Auditor, where, in support 
of his answer, the appellant relied upon Sec. 4849 R. S. U. 
S. as follows: 

“Whenever it appears in the case of any insane per¬ 
son whose insanity commenced while he was a resident 
of the District of Columbia that he is able to defray a 
portion, but not the whole of the expenses of his support 
and treatment in the Government Hospital for the In¬ 
sane, the board of visitors of the hospital is authorized 
to inquire into the facts of the case; and if it appears 
to the board, upon such inquiry, that such insane per¬ 
son has property and no family, or has more property 
than is required to support his family, then, as a con¬ 
dition upon which such insane person, admitted or to 
be admitted upon the order of the Secretary of the In¬ 
terior, shall receive or continue to receive the benefits 
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!?****• thefe sha111)6 P® id to the superintendent 
from the income, property, or estate of such insane per- 

on such portion of his expenses in the hospital as a 
majority of the board shall determine to be fust and 
reasonable under all the circumstances 


No evidence was offered tending to show that the board 
of visitors had ever inquired into the facts of the case of 
James K, Depue, or that the board of visitors had ever 
determined, either as a condition upon which he should con¬ 
tinue to receive the benefits of the hospital or otherwise 
however, what, if any, specific sum should be paid to the 
superintendent from his income, property or estate, or that 
any inquiry had ever been had as to what portion of his 
expenses in the hospital, it was “just and reasonable under 
all the circumstances” to require to be paid. 

On the contrary, the evidence established that the rate 
charged for the maintenance of indigent patients is based 
on the actual cost of maintenace, a statement thereof being 
prepared by the hospital authorities and submitted to Con¬ 
gress for future estimates after approval by the board of 
visitors, such actual cost of maintenance being determined 
in the following manner: The chief clerk prepares an esti¬ 
mate of the probable number of patients and the disbursing 
officer figures on the cost for the past year and estimates 
what it will amount to for the next year. These estimates 
are submitted to Congress after being approved by the board 
of visitors. This method was pursued in determining the 
charge for indigent patients for the years ending July 31, 
^906, July 31, 1911, and intervening years. “The expense 
in maintaining individual patients has not been figured and 
it was therefore impossible to state the expense of main¬ 
taining James K. Depue.” (Rec., p. 20.) 


/ 
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The superintendent of the hospital testified that he was 
ex officio Secretary of the Board of Visitors, that there was 
nothing in the minutes of that Board, with reference to the 
rate for indigent patients; that as secretary ex officio of the 
board, it is witness’ duty to be present at its meetings, take 
its minutes and make formal records of all its deliberations, 
“notwithstanding which, witness does not know of but one 
instance of the Board having taken action in fixing rates 
for indigent patients,” and he has been its Secretary ex 
officio since October 1, 1903 (Rec. pp. 20-21). 

The Auditor overruled the contentions of the appellant, 
undertaking himself to find that the amount claimed by the 
District of Columbia was reasonably within the means of 
the lunatic under Section 4849 (Rec. p. 11). 

The cause came on for hearing upon exceptions to this 
report, which exceptions were sustained in part and over¬ 
ruled in part, and a decree was passed for reimbursement, 
from October 7, 1905, to September 22, 1914. 

The exceptions to the Auditor’s report (Rec. p. 13) were 
as follows: 

1. The auditor erred in holding that this exceptant, his 
ward or the estate of his said ward was or is liable for the 
maintenance of the ward in the Government Hospital for 
the Insane subsequent to the appointment and qualification 
of this exceptant, in the absence of statute, or in any other 
manner than under the terms of Section 4849 of the Revised 
Statutes of the United States, compliance with the pro¬ 
visions of which Section of the Revised Statutes was not 
shown, but non-compliance therewith was fully shown. 

2. The auditor erred in refusing to apply either the doc¬ 
trine of laches or the statute of limitations to the claim for 
reimbursement, and in the same connection erred in holding 
that “the municipality is exercising a governmental function 
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both in the commitment of the incompetent and in the pay¬ 
ment of the Federal Government for maintenance.” 

3. The auditor erred in holding that the rate of payment 
had been fixed in accordance with the requirements of Sec¬ 
tion 4849 of the Revised Statutes of the United States. 

The assignments of error (Rec. p. 17) is as follows: 

1. The Court erred in sustaining the finding or holding 
of the Auditor that the estate of the lunatic was or is liable 
for his maintenance in the Government Hospital for the 
Insane subsequent to the appointment and qualification 
of his committee, in any other manner than under the terms 
of Section 4849 of the Revised Statutes, compliance with 
the provisions of which was not shown, but non-compliance 
therewith was fully shown. 

2. The Court erred in sustaining the holding or finding 
of the Auditor that the estate of the lunatic was or is liable 
for his maintenance in the Government Hospital for the 
Insane, notwithstanding the express finding by the court 
that there was no proof of compliance with Section 4849 
of the Revised Statutes, and that the rate of payment in 
the Government Hospital for the Insane had not been fixed 
in accordance with the requirements of that Section, and 
notwithstanding the fact that the Court overruled the find¬ 
ing or holding of the Auditor that the rate of payment had 
been fixed in accordance with the requirements of that 
Section. 

3. The Court erred in sustaining the Auditor in his re¬ 
fusal to apply either the doctrine of laches or the statute 
of limitations to the claim for reimbursement. 

The opinion of the Court, filed in the cause, was as fol¬ 
lows: 


“I do not find proof that there has been compliance 
with Section 4849 of the Revised Statutes and sustain 





the third exception to the Auditor’s report tor that 
reason, but overrule the others. The Auditor’s find¬ 
ing of liability is sustained on the authority of Baker 
vs. District of Columbia, which, while not deciding the 
exact point here involved, nevertheless gives such a 
clear intimation as to how it should be decided that it 
should be considered as an authority even though what 
the Court said strictly considered may be only a dic¬ 
tum.” (Rec. p. 14.) 

But two questions are presented for consideration, 
namely: 

I. Whether, if their petition had been filed in time, the 
Commissioners would have been entitled to the relief 
claimed. 

II. Was the petition filed in time? 

I. 

The Government Hospital for the Insane was originally 
established as a purely charitable institution. In its origin, 
no person committed as an indigent patient, as was James 
K. Depue, could at any time be required to pay for his care 
and maintenance. A change in this policy of the law was 
made by the Act of February 28, 1861, now Section 4849 
of the Revised Statutes, which provided, in substance, that, 
in the case of any person able to pay a portion but not the 
whole of the expense of his care and maintenance, the 
Board of Visitors should determine what amount he should 
pay, as a condition of his admission, or if he had already 
been admitted what amount he should thereafter pay as a 
condition upon which he should continue to remain in the 
hospital. 

It is evident that, under this statute, there can be no 
question of reimbursement for past maintenance. The full 
extent of the authority conferred thereby is, to authorize 
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the Board of Visitors to determine what sum shall be paid 
for future maintenance—to impose the terms and conditions 
upon which a patient might be admitted, or one who had al¬ 
ready been admitted might remain in the hospital. Yet, as 
will presently be seen, this is the only authority under which 
the District can possibly hope to maintain its claim. For, 
prior to and independently of this act, the care and main¬ 
tenance of patients at the hospital was a gratuitous charity, 
voluntarily given, yet the auditor held that there was an 
implied contract as for necessaries, and the Court below has 
sustained this ruling. 

In this state of the law, the Act of February 23, 1905, 
was passed, providing, among other things, that when 
the trustee of the estate of a lunatic should be appointed, 
he should reimburse the District for all money paid out for 
the care and maintenance of his ward ‘‘up to the time of 
such appointment. ,, Clearly, under this Act, no recovery 
could be had subsequent to the time specified in it. 

And the reason for this conclusion is itself evident from 
the foregoing statement of the statutory provisions. The 
Act of 1905 provided for reimbursement up to the time 
of the appointment. Section 4849 vested in the Board of 
Visitors of the hospital ample and complete authority to 
determine, upon a consideration of the facts and circum¬ 
stances of each case, the sum which should be paid as the 
condition upon which the lunatic should enter or remain in 
the hospital. Certainly, in this state of the law, it could not 
have been the intention of Congress that the Board of Vis¬ 
itors should remain supine, omit to fix the terms and condi¬ 
tions of payment upon which the lunatic remained in the 
hospital, and thereafter at some indefinite future time re¬ 
cover in a lump sum the whole expense of his maintenance, 
for the entire interval. Particularly is this true in the case 
of an attempted recovery of the full sum for the care and 
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maintenance of a lunatic leaving him destitute and penni¬ 
less, as here. 

In the case of Baker, et al., vs. District of Columbia, 40 
W. L. R., 387, 389, supposed by the auditor and by the 
Court below to support their rulings, this Court, after re¬ 
viewing the authorities, said: 


“What must have been the intent of Congress in the 
passage of said Act of 1905? Under the contention 
of appellee that Act was entirely unnecessary, as the 
service rendered Healy was rendered not as a public 
charity, but under an implied promise of reimburse¬ 
ment ; in other words, under the contention of the Dis¬ 
trict, this Act is merely declaratory of an existing 
right. We do not so read it. The Government Hos¬ 
pital for the Insane came into being as a public char¬ 
itable institution. No distinction was originally made 
between the status of the different classes of persons 
subject to admission thereto. If an indigent insane 
person was unable to support himself and family, or 
himself if he had no family, he was as a matter of 
right entitled to the benefits of the hospital; and down 
to the enactment of the Statute of February 28, 1861, 
which became Section 4849 of the Revised Statutes, 
to which we have previously adverted, there was not a 
line in the statutes indicating any intent on the part 
of Congress to create any liability on the part of such 
indigent person on account of his care in such hospital. 
Under Section 4849, which was evidently enacted to 
create a liability where none before existed, an insane 
person able in part to contribute to his support is made 
liable therefor to the extent only of his ability to pay. 
Beyond that ability no obligation is created, and we 
are convinced none existed. Such was the law upon 
the passage of said Act of 1905.” 


In the Baker case, the court had before it no question 
dealing with the meaning or construction of the section of 



the Revised Statutes referred to. The question presented 
and considered was, merely, whether the District was en¬ 
titled to recover, under the Act of 1905, only for the inter¬ 
val between the passage of the Act and the appointment of 
the trustee, or whether it was entitled to go back to the 
time of the original admission of the lunatic, who, in that 
case, had been admitted in 1892; and the ruling was that 

no recovery could be had for any time prior to the passage 
of the Act. ^ 

Section 4849 expressly provides that, “as a condition upon 
which such insane person, admitted or to be admitted upon 
the order of the Secretary of the Interior, shall receive or 
continue to receive the benefits of the hospital, there shall 
be paid to the superintendent from the income, property or 
estate of such insane person, such portion of his expenses 
in the hospital as a majority of the board shall determine 
to be just and reasonable under all the circumstances.” We 
respectfully submit that, if this statute means anything, it 
means that, in each instance, the board must consider “all 
the circumstances” of the particular case, and fix such sum 
to be paid as the condition upon which the patient shall be 
admitted or permitted to remain, and that such sum shall, 
under all the circumstances, be a “just and reasonable” one; 
and the Act certainly does not justify a recovery for the 
past, especially one for the full expense of care and main¬ 
tenance, stripping a lunatic of every penny he possesses— 
and that without the slightest inquiry by the board “into the 
facts of the case, * or any determination by a majority of 
the board as to what “portion of his expenses” it is “just 
and reasonable, under all the circumstances,” to require 
him to pay. If a recovery can be had for the past, we sub¬ 
mit that such an inquiry and determination by the board 
are conditions precedent, and that this proceeding is there¬ 
fore prematurely brought. 
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In the Baker case, this Court, at page 389, said: 

“We do not deem it necessary to give the statute in 
question a retroactive operation. We think Congress 
thereby intended to declare a change in the relation of 
the indigent insane whereby maintenance thereafter 
received by them should be received upon the condition 
that they pay therefor when able; in other words, the 
passage of the Act marked a further change in the 
policy of the law towards the indigent insane. Main¬ 
tenance thereafter furnished was to be furnished not 
as an unconditional charity but upon the expectation 
of future reimbursement if the circumstances of the 
beneficiary should permit. The provision that the 
committee or trustee of such insane person shall reim¬ 
burse the District for the care and expenses up to the 
time of the appointment of such committee or trustee 
was, we think, intended to relate back to the date of 
the passage of the Act, and no further. Upon that 
date, as above pointed out, the status of the insane per¬ 
son changed and, by implication of law, he thereafter 
became liable for the support furnished him.” 

Both the auditor and the trial court held that, by this 
language, this court had declared the Act of 1905 to raise 
a legal obligation, by way of an implied contract, to pay 
for his maintenance in the hospital, in every case, and re¬ 
gardless of circumstances, the learned Court saying: 

“The auditor's finding of liability is sustained on 
the authority of Baker vs. District of Columbia which, 
while not deciding the exact point here involved, never¬ 
theless gives such a clear intimation as to how it 
should be decided that it should be considered as an 
authority even though what the court said strictly con¬ 
sidered may be only a dictum.” 

It is, of course, unnecessary to remind the court that the 
language used in judicial opinions is always to be con- 




sidered in connection with and as applied to and limited 
by the facts of the case then before the court and the ques¬ 
tions under consideration. Buchanan v. Macfarland, 31 
App. D. C., 6; Brunthaver v. Talty, Id., 134, 137; Paolucci 
v. United States, 30 Id., 217, 222; Wetmore v. Karrick, 205 
U. S., 141, 155; Harriman v. Northern Securities Co., 197 
U. S., 244, 291; Cohens v. Virginia, 6 Wheat., 264, 399; 
Carroll v. Carroll’s Lessees, 16 How., 275. The question be¬ 
fore the court in the Baker case, to which the excerpt above 
quoted is applicable, was, how far back of the appointment 
of the committee reimbursement could be claimed. No ques¬ 
tion as to reimbursement for any time subsequent to such 
appointment was presented, considered or decided. But when 
we consider the language of the Act of 1905 itself, it be¬ 
comes quite clear that the Act is not open to such a construc¬ 
tion. It provides, in clear and unmistakable terms, that the 
“committee or trustee shall reimburse the District of Colum¬ 
bia” for court costs and expenses of maintenance “up to the 
time of such appointment.” To hold that this Act war¬ 
rants or justifies charging the estate of the lunatic for any¬ 
thing subsequent to such appointment is to read into the 
Act something which is neither expressed nor implied, and, 
we respectfully submit, is nothing short of judicial legisla¬ 
tion, amending the Act by changing the phrase quoted to 
read “up to the time of and subsequent to such appoint¬ 
ment.” 

We accordingly submit that the decree appealed from 
must be reversed. If the court be of opinion that the Board 
of Visitors may exercise the authority vested in them by 
Section 4849 after, as well as in advance of incurring ex¬ 
penses for the maintenance of the lunatic, they may have 
their remedy by complying with the statute. If the court 
be of a different opinion, there is no remedy for the past, 
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but compensation for the future may still be had by ob¬ 
servance of the statutory requirements. 

II. 

Should the court not concur in the foregoing views, we 
submit that the laches of the District and the Statute of 
Limitations each constitutes a conclusive bar to all that 
portion of its claim prior to three years preceding the filing 
of its petition. 

On October 24, 1905, the petitioners filed the original 
petition in this court, reciting that James K. Depue was an 
indigent insane person without sufficient capacity for the 
government of himself and his property. A rule to show 
cause was issued, directing him to show why, if necessary, 
a committee of his person and trustee of his estate should 
not be appointed. On October 27, 1905, he was found by 
the verdict of a jury to be of unsound mind, without suffi¬ 
cient capacity for the government of himself “and of his 
property.” On November 6, 1905, Leidy S. Depue filed 
his petition, showing the property and estate of which the 
lunatic was possessed, and upon that petition he was ap¬ 
pointed and duly qualified as committee of the person and 
trustee of the estate of the lunatic. The Commissioners of 
the District waited from November 6, 1905, to November 
27, 1911—more than 6 years—during all of which time full 
knowledge of the condition of the lunatic’s estate was open 
to them, and matter of record. This long delay, we re¬ 
spectfully submit, can not but serve to deprive the District 
of the right to recover, in view of the bar interposed as 
well as by the doctrine of laches as by the Statute of 
Limitations. 

Indeed, the appellee relied below upon but two proposi¬ 
tions to meet the position thus advanced by the appellant. 
The contention first made was that the Healy case, already 
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referred to, concludes the question. That case, it is sub¬ 
mitted, however, has no application to the present. As 
already pointed out, it arose under, and dealt entirely with, 
the Act of 1905, which relates only to reimbursement for 
the period prior to the time of the appointment of the trus¬ 
tee. Neither the act itself nor the facts of the Baker case 
had anything to do with a recovery for any time subsequent 
to such appointment. It follows, therefore, that though 
this court did say “the necessary effect of the Act of 1905 
is to prevent the running of the Statute of Limitations, as 
its provisions are inconsistent therewith,” yet, since that 
Act has nothing to do with the instant case, the fact that 
that Act is inconsistent with the Statute of Limitations, is 
equally inapplicable here. 

The only remaining ground upon which the appellee 
sought below to avoid the effect of limitations and laches is, 
that the incarceration of a lunatic is a governmental function. 
While not prepared to concede this assertion, the concession 
might readily be made for the purposes of argument. That 
the incarceration of lunatics is a governmental function, if 
true, might serve to relieve the District from liability for 
damages for the incarceration of a person supposed to be 
insane, who afterwards turned out not to be so, but the doc¬ 
trine could go no further. There is a broad and well recog¬ 
nized distinction between the incarceration of such a person 
and the payment for his support and maintenance. While 
the one may, perhaps, be the exercise of the governmental 
function, it does not necessarily follow that the other is so. 
Indeed, if both did constitute governmental functions, the 
District would still be without the right to recover, for it 
is a mere volunteer. Its only obligation to pay anything for 
the support of the insane patients at the government hos¬ 
pital is for “indigent persons” under the Act of March 3, 
1877, and James K. Depue has at no time been an indigent, 
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nor will he become such, except by the affirmance of the 
decree appealed from, which decree pauperizes him. 

In the court below, the appellee cited numerous author¬ 
ities in support of the contention that the Statute of Limi¬ 
tations does not run against a governmental agency when 
in the discharge of a governmental function. As we do 
not question this position, it is unnecessary to consider these 
authorities. Eastern State Hospital v. Thurston, 3 L. R. A. 
N. S., 746, reported as Eastern State Hospital v. Graves, 
105 Va., 151, is the only case cited which touches the ques¬ 
tion whether the statute runs against a claim for main¬ 
tenance of a lunatic. It is interesting to review the judicial 
history of this case. 

In Western Lunatic Asylum v. Miller, et al., 29 W. Va., 
329, the Supreme Court of West Virginia, in the course of 
a very able discussion of the question, said: 

“If this is simply a public charitable institution, and 
not a part of the government itself, then the Statute 
of Limitations applies to it in the same manner as it 
does to individuals. The maxim, nullum tempus oc- 
curit regi applies to sovereignty alone.” (Citations.) 

This case was followed by the Virginia court in McClan- 
ahan v. Western Lunatic Asylum, 88 Va., 466, where the 
bar of the statute of limitations was applied upon the author¬ 
ity of the West Virginia case. In the later case of Maia's 
Administrator v. Eastern State Hospital, 97 Va., 507, the 
Virginia Court held that an incorporated insane asylum 
was not liable in damages for personal injuries inflicted on 
one of its inmates, being “a public corporation, governed 
and controlled by the state,” and acting “exclusively as an 
agency of the state, for the protection of society and for the 
promotion of the best interests of the unfortunate people of 
the commonwealth of insane or disordered minds.” In the 
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majority opinion no reference is made either to the West 
Virginia case or the McClanahan case, but a vigorous dis¬ 
sent was filed by Harrison, J„ on the ground that both of 
these cases were overruled by the court’s decision. 

In this state of the law, the decision in Eastern State Hos¬ 
pital v. Thurston, was rendered by the same court, expressly 
overruling the McClanahan case, as “the necessary and log¬ 
ical result of the decision in the case of Maia v. Eastern 
State Hospital.” 

We submit, however, that the decision in Eastern State 
Hospital v. Thurston (or Graves) was neither the necessary 
nor the logical result of the decision in the Maia case. 
If it be conceded that the incarceration of the insane is the 
exercise of a governmental function, it of course follows 
that damages resulting therefrom can not be recovered of 
the governmental agency causing the incarceration, but it 
does not follow that, in maintaining the lunatic, the govern¬ 
mental function is still being exercised. True, he can not 
be permitted to starve, and it may be well said that his 
maintenance is necessitated by his incarceration. But in¬ 
stead of being a part of the governmental function of in¬ 
carcerating the insane, it is but collateral thereto. The 
governmental interest is the protection of the public from 
attacks by dangerous lunatics. When such protection is 
afforded, the governmental function is exhausted. Public 
education is a governmental function, but the Statute of 
Limitations is uniformly applied against school boards in 
suits brought by them in connection with the exercise of 
such functions. May v. School District, 22 Nebr., 205; 
Clarke v. School District, 84 Ark., 516. The assessment of 
taxes is also a governmental function. McCullock v. Mary¬ 
land, 4 Wheat., 316, 428. But actions for their collection 
are, nevertheless, subject to the bar of the statute. Burling¬ 
ton v. Railroad Co., 41 Iowa, 134. While not specifically 







decided, this is universally recognized as the law of this 
District. 

In Chicago v. Durham, 151 Ill. App., 253, an action by 
the City of Chicago to recover for damages to a bridge 
built by it in its public capacity, the bar of the statute was 
applied. The court said: 

“The title of the bridge in the case at bar is not in¬ 
volved in this litigation. There is no attempt made to 
interfere in the remotest manner with the right of the 
city in the Fullerton Avenue bridge. Compensation 
alone is sought for damages to the bridge resulting 
from the defendant’s claimed negligence in so towing 
the 'Pearson’ that it came into collision with the bridge 
and damaged it. The right to maintain an action for 
such damages is a private right only, and, as held in 
Brown v. School Trustees, 224 Ill., 184, the Statute 
of Limitations is invocable in the same manner and 
to the same extent as against individuals.” (Cita¬ 
tions. ) 

In Trustees of Schools v. Otwell, 158 Ill. App., 319, it 
was held that, although public funds “are trust funds, while 
in the hands of the trustees, if they are loaned out to 
private individuals this trust character of the fund is 
changed, and the contract entered into in loaning the funds 
becomes the same as any other contract, and is then sub¬ 
ject to the Statute of Limitations. When the legislature 
authorized this fund to be loaned to private individuals 
as to those individuals the fund lost its trust capacity. 
* * * The Statute of Limitations is applicable in an 

action to recover it the same as for any other contract.” 

See also County of St. Charles v. Powell, 22 Mo., 525; 
Commissioners v. Van Slyck, et al., 52 Kans., 622; Ry. Co. 
v. Travis County, 62 Tex., 162; Chamberlain v. Board of 
Supervisors, 71 Miss., 949; Johnson, et al. v. Black, et al.. 
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103 Va., 477; County of San Luis Obispo v. Famum, et cU. f 
108 Cal., 567, and Hartman v. Hunter, 56 Ohio St., 175. 

Aside from these views, however, we submit that the 
Thurston (or Graves) case is not sound, and that the West 
Virginia case, the McClanahan case and the dissenting opin¬ 
ion of Harrison, J., in the Thurston case, lay down the 
correct rule. 

The Supreme Court has held that the District of Colum¬ 
bia is not a sovereignty, but a municipal corporation, and 

it is just as much for the public interest and tranquility 
that municipal corporations should be limited in the time 
of bringing suits as that individuals or private corporations 
should be.” Metropolitan Railway v. D. of C., 132 U. S., 
1, 7. 

This case was followed in Railroad Co. v. District of 
Columbia, 136 U. S., 653, and in District of Columbia v. 
Bailey, 171 U. S., 161, 175-6. 

That the Statute of Limitations runs against all contracts 
of municipal corporations is declared by the Supreme Court, 
in the cases cited, and is likewise declared in Ramsey v. 
County of Clinton, 92 Ill., 225, and in Burlington v. R. R. 
Co., 41 la., 134. 

But, whether the bar of the statute be applicable or not, 
the laches of the appellee in waiting from November 6, 
1905, to November 27, 1911, to present its claim, and per¬ 
mitting the committee to expend the funds of the lunatic 
in the meantime upon the lunatic, and in keeping alive in¬ 
surance policies upon his life—all under the order of the 
court—should, in equity and conscience, disentitle it to 
recover, at least for a period analogous to that of the 
statute. 

Respectfully submitted, 

W. C. Sullivan, 
Attorney for Appellant. 
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January Term, 1916. 


No. 2880 . 

LEIDY S. DEPUE, Committee and Trustee of the 
Person and Estate of James K. Depue, Appellant, 

va. 

DISTRICT OF COLUMBIA. 

AND 

No. 2881 . 

DISTRICT OF COLUMBIA, Appellant, 

va. 

LEIDY S. DEPUE, Committee and Trustee of the 
Person and Estate of James K. Depue. 


Statement of the Case. 

On October 24, 1905, the District of Columbia, by its Com¬ 
missioners, filed a petition in the equity court, asking that 
the mental condition of James K. Depue be inquired into and 
determined. The verdict of the jury, returned October 27, 
1905, among other things found that James K. Depue was 

Is 
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of unsound mind, suffering from paranoia, accompanied with 
homicidal tendencies; that he had not sufficient capacity for 
the government of himself and his property; that he had 
been so insane since October 7, 1905; that no real estate re¬ 
mained to him, and he had neither wife nor children 
(R., 3). Depue was then committed to the Govern¬ 
ment Hospital for the Insane as a District of Columbia 
patient. On November 6, 1905, Leidy S. Depue filed 
a petition asking for the appointment of a committee 
and trustee of the estate of the said lunatic, setting forth 
therein that the assets of the estate consisted of the sum 
of $303.00 and three policies of insurance on the life of the 
lunatic aggregating about $6,300.00 (R., 4-5). On October 
28, 1907, one of the policies referred to was surrendered at 
its cash value, the amount realized therefrom being the bulk 
of the estate here in question. On November 27, 1911, the 
District of Columbia, by its Commissioners, filed a petition 
asking that the committee and trustee of James K. Depue be 
required to reimburse the District of Columbia for all sums 
expended by it on account of the court costs and the care and 
maintenance of said lunatic at the Government Hospital for 
the Insane (R., 6). Answer was made to this petition, and 
the cause was referred to the Auditor to determine what sum, 
if any, the District of Columbia was entitled to recover, with 
recommendation as to the manner and time of making pay¬ 
ment (R., 9). The Auditor held that the District of Colum¬ 
bia was entitled to full reimbursement (R., 10). The find¬ 
ing of liability was affirmed by the equity court, and an ap¬ 
peal was taken by the committee and trustee to this court 
(R., 15). 

The cross-appeal of the District of Columbia is from an 
order passed June 8, 1915, wherein the committee is in¬ 
structed to invest a sum not exceeding $600.00 in addition to 
the sum of $750.00 already invested, the income from which 
is to maintain a policy of insurance upon the life of the 
lunatic (R., 17). 
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♦ 

Assignment of Errors. 

The committee of the lunatic assigns the following errors: 

1. The court erred in sustaining the finding or 
holding of the Auditor that the estate of the lunatic 
was or is liable for his maintenance in the Govern¬ 
ment Hospital for the Insane subsequent to the ap¬ 
pointment and qualification of his committee, in any 
other manner than under the terms of section 4849 
of the Revised Statutes, compliance, with the provis¬ 
ions of which was not shown, but non-compliance 
therewith w T as fully shown. 

2. The court erred in sustaining the holding or 
finding of the Auditor that the estate of the lunatic 
was or is liable for his maintenance in the Govern¬ 
ment Hospital for the Insane, notwithstanding the ex¬ 
press finding by the court that there was no proof of 
compliance with section 4849 of the Revised Statutes, 
and that the rate of payment in the Government Hos¬ 
pital for the Insane had not been fixed in accordance 
with the requirements of that section, and notwith¬ 
standing the fact that the court overruled the finding 
or holding of the Auditor that the rate of payment 
had been fixed in accordance with the requirements of 
that section. 

3. The court erred in sustaining the Auditor in his 
refusal to apply either the doctrine of laches or the 
statute of limitations to the claim for reimbursement 
(R., 17). 

The District of Columbia assigns for error the following: 

1. The court erred in authorizing the investment 
of funds of the lunatic for the purpose of applying the 
income from such investment to the payment of 
premiums on a life insurance policy on the life of the 
lunatic in order that the same might be continued in 
force where the estate itself was insufficient to liquidate 
the claim of the District of Columbia for care and 
maintenance at the Government Hospital for the In¬ 
sane, of the said lunatic, after a finding by the court 
of liability therefor. 






2. The court erred in holding that there was any 
discretion in the court as to the manner and time of 
payment of money due the District of Columbia to re¬ 
imburse it for the care and maintenance of a lunatic 
at the Government Hospital for the Insane (R., 18). 

The Statutes. 

Those sections of the Revised Statutes of the United States 
having any bearing upon the subject here involved follow: 

Sec. 4838. Establishment of the Government Hospital. 

Sec. 4840. Board of Visitors. 

Sec. 4841. President of the Board of Visitors. 

Sec. 4842. Powers of the Board. 

Sec. 4843. Admission of insane from army and navy. 

“Sec. 4844 (Admission of the indigent insane of 
the District of Columbia).—All indigent insane per¬ 
sons residing in the District of Columbia at the time 
they became insane shall be entitled to benefits of the 
Hospital for the Insane and shall be admitted on the 
authority of the Secretary of the Interior, which he 
may grant after due process of law showing the per¬ 
son to be insane and unable to support himself and 
family, or himself, if he has no family, under the 
visitation of insanity” (10 Stat. L., 683). 

(Note.— This act was amended by the act of March 3, 
1877, 19 Stat. L., 347, providing that admissions shall be 
made by the executive authority of the District in cases of 
indigent insane admitted from the District.) 

Section 4845 provides for order of admission as follows: 

“Sec. 4845. The Secretary of the Interior may 
grant an order for the admission into the hospital of 
any insane person not charged with breach of the 
peace, when he shall receive the certificate, as provided 
in the next section, of any judge of the Supreme Court 
for the District of Columbia, or of any justice of the 
peace of the District, and an application in writing, 
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as provided in the next section, by a member of the 
board of visitors, requesting that such order be is¬ 
sued.” 

Section 4846 provides for certificate of judge, as follows: 

“Sec. 4846. It must appear by the certificate afore¬ 
said that two respectable physicians, residents of the 
District, appeared before said judge or justice and 
deposed, in writing sworn to and subscribed by them, 
that they know the person alleged to be insane; that, 
from personal examination they believed such per¬ 
son to be in fact insane, and a fit subject for treatment 
in said hospital, and that said person was a resident 
of the District at the time he or she was seized with 
the mental disorder under which he or she then 
labored. And it must further appear by such cer¬ 
tificate that two respectable householders, resident in 
the District, appeared before said judge or justice 
and deposed, in writing sworn to and subscribed by 
them, that they knew the person alleged to be insane, 
and that, from a personal examination of his or her 
affairs, they believed said person to be unable, under 
the visitation of insanity, to support himself, or her¬ 
self, and family, in case such person have a family, 
or to support himself, or herself, alone, in case such 
person have no family and unable to pay his or her 
board and other expenses in the hospital. The af¬ 
fidavits of said physicians and householders shall ac¬ 
company the certificate of said judge or justice of the 
peace.” 

Section 4847 provides for application by visitor: 

“Sec. 4847. The application by a member of the 
board of visitors must be made within five days after 
the date of the affidavits aforesaid, and it must appear 
therein that the visitor made the application after 
an inspection of the affidavits and certificate. It shall 
be the duty of such visitor to withhold his applica¬ 
tion, if he has reason to doubt the indigence of the 
party in whose behalf the application is desired, until 
his doubt is removed by satisfactory testimony.” 

“Sec. 4848. * * * all expenses of witnesses be- 
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fore the judge or justice of the peace, and of carrying 
such patient to the hospital, shall be borne by his 
friends, or by the local authorities of the District/’ 

Section 4849 provides for the admission of insane persons 
having property: 

“Sec. 4849. Whenever it appears in the case of any 
insane person whose insanity commenced while he 
was a resident of the District of Columbia that he is 
able to defray a portion, but not the whole, of the ex¬ 
penses of his support and treatment in the Govern¬ 
ment Hospital for the Insane, the board of visitors 
of the hospital is authorized to inquire into the facts 
of the case; and if it appears to the board, upon such 
inquiry, that such insane person has property and no 
family, or has more property than is required for the 
support of his family, then, as a condition upon 
which such insane person, admitted or to be admitted 
upon the order of the Secretary of the Interior, shall 
receive or continue to receive the benefits of the hos¬ 
pital, there shall be paid to the superintendent of the 
hospital, from the income, property, or estate of 
such insane person, such portion of his expenses in 
the hospital as a majority of the board shall deter¬ 
mine to be just and reasonable under all the circum¬ 
stances.” 

Section 4850 provides that the cost of maintaining non¬ 
resident indigent insane persons shall be borne by the Dis- 

trict. 

Section 4851 provides that if a person charged with crime 
be found of unsound mind his estate shall be charged with 
expenses of his support in the hospital. 

Section 4853 provides that whenever vacancies occur pri¬ 
vate patients may be received at a rate of board to be de¬ 
termined by the board of visitors. 

Section 4854 provides for the admission of independent or 

pay patients. 

The act of January 31, 1899, repealed the foregoing sec¬ 
tions of the Revised Statutes and prescribed a different char- 





acter of proceeding. This act in turn was repealed by the 
act of March 3, 1903 (32 Stat. L., 1043), and the provisions 
of the Revised Statutes revived, as also was the law in force 
prior to the passage of the said act of January 31, 1899, in¬ 
cluding the act of July 7, 1898, prescribing the method of 
procuring a jury (30 Stat. L., 666), which act has been sub¬ 
stantially embodied in the act now in force, viz., February 
23, 1905. 

The act of April 27, 1904 (33 Stat. L., 316), authorizes 
the detention of insane persons in the Government Hospital 
for the Insane pending formal inquisition. 

The Act of February 23, 1905, 33 Statutes at Large, p. 740. 

“An act to change the lunacy proceedings in the District of 
Columbia where the Commissioners of said District are the 
petitioners, and for other purposes.” 

This act probably supersedes sections 4845 to 4849 of the 
Revised Statutes, and marked a change in the status of in¬ 
sane persons committed to the Government Hospital for the 
Insane having property, real or personal. It follows: 

“That hereafter the proceedings instituted upon 
petition of the District of Columbia to determine the 
mental condition of the alleged indigent insane per¬ 
sons and persons alleged to be insane, with homicidal 
or otherwise dangerous tendencies, shall be according 
to the provisions of the code of law for the District of 
Columbia relating to lunacy proceedings: Provided, 
that the jury to be used in case the said Commissioners 
are the petitioners shall be impaneled by the United 
States marshal for said District, upon order of the 
court from the jurors in attendance upon the crim¬ 
inal. courts of said District, who shall perform such 
services in addition to and as part of their duties in 
said criminal courts; Provided further, that during 
such time as jurors are not in attendance upon said 
criminal courts the court may direct the said marshal 
to impanel the jurors in attendance upon the police 
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court of the said District, who shall perform such 
duties in addition to and as a part of their duties in 
said police court, or the said court may direct a special 
jury to be summoned for such inquisitions. ,, 

This act then provides for the reimbursement of the Dis¬ 
trict in the following language: 

“In case any such person adjudged to be of un¬ 
sound mind has property, real or personal, the equity 
court of said District shall have full power in the same 
cause to appoint a committee or trustee of the per¬ 
son and estate of such person, according to the pro¬ 
visions of said Code, and such committee or trustee 
shall reimburse, out of the funds of the lunatic, the 
District of Columbia for all court costs expended or 
incurred by it and for all moneys by it expended or 
costs incurred in caring for and treating such insane 
person up to the time of such appointment.” 

Congress provides for the support of the insane from the 
District of Columbia each year in the District of Columbia 
appropriation act, payable out of the revenues of the District 
and from the Treasury of the United States in equal parts. 

The appropriation is made in substantially the following 
language : 

“Hospital for the Insane: For support of the indi¬ 
gent insane of the District of Columbia in the Gov¬ 
ernment Hospital for the Insane in said District, as 
provided by law, $350,000” (37 Stat. L., 968). 

The act of March 4,1913 (37 Stat. L., 917), provides that 
the Commissioners of the District of Columbia shall make 
all collections on account of charges paid or payable by the 
District of Columbia for the care and support of the insane 
as follows: 

“Hereafter all collections or reimbursements on 
account of charges paid or payable by the District of 
Columbia for the care and support of the insane of 
said District at the Government Hospital for the In- 
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sane shall be made to the Commissioners of the Dis¬ 
trict of Columbia and covered into the Treasury of 
the United States to the credit of the revenues of the 
United States and the revenues of the District of 
Columbia in equal parts.” 

Section 115d of the Code provides: 

“The court may order any part of the estate of a 
person non compos mentis, for whom a committee, 
guardian, or trustee has been appointed, to be sold, 
when necessary for his maintenance, upon applica¬ 
tion of said committee, guardian, or trustee, and full 
proof of the necessity of such sale.” 


ARGUMENT. 

Section 4849, R. S. U. S. 

The errors assigned will be discussed separately in their 
respective order. 

The first assignment by the committee and trustee of the 
lunatic has to do with the provisions of section 4849 of the 
Revised Statutes set forth above. That section provides in 
part that whenever it appears that an insane person is able 
to defray a portion, but not the whole, of the expenses of his 
support and treatment in the Government Hospital for the 
Insane the board of visitors is authorized to inquire into the 
facts, and if it appears that such insane person has more 
property than is required for the support of his family, if 
he have one, then as a condition upon which such person . 
admitted or to be admitted upon order of the Secretary of 
the Interior shall receive or continue to receive the benefits 
of the hospital there shall be paid to the superintendent of 
the hospital out of the estate of such patient a sum to be 
fixed by the board of visitors. 

It will be noted that at this time admissions were made 
upon order from the Secretary of the Interior after appli- 

2s 
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cation in writing by a member of the board of visitors 
requesting that such order be issued. Payment for care and 
maintenance was to be made directly to the superintendent 
of the hospital. The local authorities were vested with no 
powers whatsoever over admissions to the hospital or the 
fixing of the rate to be paid for care and maintenance by 
the lunatic should he possess an estate. 

The evidence adduced before the auditor discloses that 
the rate charged the District of Columbia for the care and 
maintenance of its insane is based on the actual costs of 
maintenance; that the chief clerk of the hospital prepares 
estimates for the ensuing year, which estimates are approved 
by the board of visitors and by them transmitted to the 
Secretary of the Interior, from whom it goes to the Secre¬ 
tary of the Treasury and then to Congress for appropriation. 
The rate thus fixed is the rate charged the District of Colum¬ 
bia for the care of its insane and is the amount sought to be 
collected from the committee and trustee of James K. Depue 
(R., pp. 20, 21). 

It is the contention of the District that section 4849 of 
the Revised Statutes has been superseded by subsequent legis¬ 
lation ; that it is not applicable to cases admitted on order of 
the executive authority of the District of Columbia; that it 
provides for payment to the superintendent of the hospital, 
and not to the District of Columbia, and that it is applicable 
only to cases admitted upon the order of the Secretary of the 
Interior after application to that official by the board of 
visitors of the Government Hospital for the Insane, and, fur¬ 
ther, that the evidence adduced before the auditor discloses 
that substantial, if not actual, compliance therewith was had. 

At the time this section of the Revised Statutes was in 
force the institution contained but sixty patients, and now 
there are over three thousand (R., 21). The admissions 
were entirely within the control of the board of visitors, who 
were vested with authority to prescribe the rate to be paid 
by patients possessing property. The board could enforce 
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payment or deny the privileges of the institution to a patient 
refusing to pay. Subsequent legislation completely changed 
this system, as is evidenced by the different procedure pro¬ 
vided for in the two following acts of Congress, viz: The 
act of March 3, 1877, vests in the executive authority of the 
District of Columbia (19 Stat. L., 347) the powers of the 
board of visitors to control admissions of the insane of the 
District into the hospital, and the act of March 4, 1913 
(37 Stat. L., 917), provides that all collections on account 
of charges paid or payable by the District for the support of 
the insane shall be made to the District Commissioners. 

The Act of February 23, 1905. 

The second assignment of error by the committee and 
trustee has to do with the finding of liability by the court 
below under the authority of Baker vs. D. C., 39 App. D. C., 
42, after that court had expressly found that the provisions 
of section 4849 of the Revised Statutes U. S. had not been 
complied with. This brings directly into question the scope 
of the act of Congress passed February 23, 1905 (33 Stat. 
L., 740), set forth supra. 

The provisions of this act relate primarily to reimburse¬ 
ment as between the committee of the estate of a lunatic and 
the District. The evident purpose of the act in question 
was to relieve the District from the expense of support and 
maintenance of the lunatic, and to provide for reimburse¬ 
ment for past expenditures made at a time when the lunatic 
possessed no estate out of which support could be provided. 
Congress clearly intended that under no circumstances 
should the burden of support of a lunatic possessed of means 
or of one subsequently acquiring means be cast upon the Dis¬ 
trict of Columbia. While the act provides in terms for reim¬ 
bursement “out of the funds of the lunatic * * * for 

all court costs expended or incurred by it, and for all moneys 
by it expended or costs incurred in caring for and treating 
such insane person up to the time of such appointment,” 





by necessary implication of law, support furnished subse¬ 
quent to the appointment of the committee is furnished not 
as an unconditional charity, but upon the expectation of 
reimbursement out of the estate of said lunatic whenever and 
however acquired. This contention is supported by the 
Court of Appeals of this District in the case of Baker vs. 
District of Columbia, supra. 

Further, it is submitted that to limit the liability of the 
estate to the period prior to the appoinment of a committee 
would be most unreasonable and a very narrow interpretation 
of the act in question. The act in question being a remedial 
or curative one, it should be liberally construed. 

‘'Statutes are seldom written in such precise and cat- 
gorical terms as to point out inclusively and exclu¬ 
sively all their intended applications. General and 
more or less flexible language is used. It is construed 
with reference to the subject of the act, its purpose; 
and popular words are read and understood according 
to their common acceptation. * * * And there is 
a great variety of other statutes which are remedial in 
their nature and are liberally construed.” 

Lewis’ Southerland Statutorv Construction 
section 517. 

The Baker Case. 

The Court of Appeals, in the case of Baker vs. D. C., 39 
App. D. C., 42, had this very act before them for considera¬ 
tion, and while the question there involved was not precisely 
the same, it is believed that the Baker case will support the 
claim of the District in the instant case. 

The committee in that case admitted liability after the pas¬ 
sage of the act and the appointment of a committee. The 
District sought reimbursement from the estate of Frank 
Healy, a lunatic, for care and maintenance, court costs, etc., 
incurred by the District of Columbia both prior and subse¬ 
quent to the act of February 23, 1905, and prior to the ac¬ 
quisition of his estate. Healy was committed to the Govern- 
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ment Hospital as an indigent patient on February 16, 1893, 
and on December 25, 1910, the lunatic was left a considerable 
estate through the death of his brother. The court, after 
holding that the estate of an insane person, in the absence 
of an express statute, is not liable for support rendered during 
the time he was possessed of no means, proceeds as follows: 

“We do not deem it necessary to give the statute in 
question a retroactive operation. We think Congress 
thereby intended to declare a change in the relation of 
the indigent insane, whereby maintenance thereafter 
received by them should be received upon the condi¬ 
tion that they pay therefor when able; in other words, 
the passage of that act marked a further change in the 
policy of the law towards the indigent insane. Main¬ 
tenance thereafter furnished was to be furnished not 
as an unconditional charity but upon the expectation 
of future reimbursement, if the circumstances of the 
beneficiary should permit The provision that the 
committee or trustee of such insane person shall reim¬ 
burse the District for care and expenses up to the time 
of the appointment of such committee or trustee was, 
we think, intended to relate back to the date of the 
passage of the act and no further. Upon that date 
as above pointed out, the status of the insane person 
changed, and by implication of law, he thereafter be - 
came liable for the support furnished him” 


From the foregoing language it will be noticed that the 
court has in clear terms expressed that “maintenance there¬ 
after (after the passage of the act) “received by them should 
be received upon the condition that they pay therefor when 
able.’’ The court further declares that the passage of the 
act marked a further change in the policy of the law towards 
the indigent insane of this District, “whereby maintenance 
thereafter furnished was to be furnished not as an uncondi¬ 
tional charity, but upon the expectation of future reimburse¬ 
ment,if the circumstances should permit. It then proceeds 
to limit the time of recovery to the date of the passage of the 
act, but there is not one word limiting the period of recovery 
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subsequent to the passage of said act. On the contrary, “by 
implication of law, he” (the lunatic) “thereafter became 
liable for the support furnished him.” 

The duty of support is primarily upon the committee, and 
section 115<f of the Code of Law for the District of Columbia 
authorizes the use of the lunatic’s estate for that purpose. 
The appointment of a committee would relieve the District 
from the expense of supporting the insane person as between 
it and the committee, but it does not relieve the liability of 
the District to the Government Hospital. Having been com¬ 
mitted as a District patient, the burden of support, or the 
responsibility therefor, cannot be shifted by the District to 
the United States Government. The liability of the District 
is secondary in its nature, and if the committee neglects or 
refuses to provide for its ward’s support, the burden neces¬ 
sarily remains upon the District. The District sought to re¬ 
lieve itself of this burden at one time, and the matter was re¬ 
ferred to the Comptroller of the Treasury, a quasi-judicial 
official, whose opinion is final and binding, in all questions 
involving the expenditure of appropriations made by Con¬ 
gress, on all Federal and District authorities. That official 
states as follows: 

“By the appointment of a committee for such pa¬ 
tients as have an estate, but were committed to the 
hospital as indigent insane, the District seeks, and 
properly so, to relieve itself from the burden of sup¬ 
port, but if the committee fails to support, as was the 
case in my decision of March 11, 1911, the patient 
must still, for a time at least, be supported in the hos- 
• pital, and that support must come, if at all, from the 
District’s appropriation. * * * 

“The burden is on the District of Columbia the 
same as other municipalities or counties to support its 
indigent insane, and this is the reason Congress makes 
an appropriation for such support. The burden can¬ 
not be shifted to any other appropriation, and the re¬ 
lation between the hospital and the District is not such 
as to preclude the use of the District appropriation 







where the committee fails to support * * * 

Under such conditions the hospital is not to be looked 
at as separate and apart from the District, but the 
necessity the hospital is then under to furnish the pa¬ 
tient with support is practically the necessity of the 
District to do so; and it may be said that after the 
appointment of a committee there still remains in the 
District an obligation to the hospital in the nature of 
a secondary obligation to support.” * * * 

In view of the foregoing it can hardly be contended that 
the District acted as a voluntary party. It is by law required 
to proceed in cases of insanity where the suspected lunatic is 
indigent or where he has homicidal or otherwise dangerous 
tendencies, and the verdict of the jury must show one of these 
two things. Under its general police power the District is 
bound to provide for the safety of the community, to protect 
the rights of persons and property, preserve the public peace 
and prevent the commission of crime (secs. 334, 335, R. S., 
D. C.). 

It is submitted that the District was legally bound, and 
still is, to reimburse the Federal Government; that it acted 
under compulsion of law, and is, therefore, entitled to be re¬ 
imbursed out of the estate of the person receiving the bene¬ 
fit of the treatment at the hospital. 

“In order to maintain an action for money paid 
to the use of another, in the absence of an express 
promise, there must be shown a request by the person 
for whom, the money was paid, express or implied. 
Ingraham vs. Gilbert, 20 Barb., 151; Taylor vs. Bald¬ 
win, 10 Barb., 626.” 

“To imply a request the person to be charged must 
be shown to have been bound primarily to pay the 
particular claim, and the person paying to have been 
under compulsion or liability to make the payment. 
Baily vs. Bussing, 28 Conn., 455; Jones vs. Wilson, 
3 Johns, 434; Moffeitt vs. Henderson, 18 Jones and 
S., 211.” 







The Word “Indigent” Does Not Necessarily Imply 

Pauperism. 

A person may be indigent, and at the same time possessed 
of an estate or property, but temporarily out of fluids with 
which to support himself. The lunatic in this case, while 
possessed of ample means, is unable to care for himself be¬ 
cause of the refusal of the committee to apply his estate to 
his maintenance. Undoubtedly this unfortunate individual 
is rendered indigent by the actions of his own committee. 
Were he a normal individual mentally, would he be likely to 
call on the District taxpayers to support him while possessed 
of ample means? Would it be good conscience to require the 
District to support this man simply because it is by law re¬ 
quired to confine and support him for its own, as well as his, 
protection? 

“The law of indigence, as distinct from pauperism, 
was first introduced into our lunacy statutes in 1842. 
It was designed for the benefit of that laboring popu¬ 
lation which is only self-supporting while employed, 
hence such persons are accorded a temporary support 
from the county for a specified time.” 

4 Words & Phrases, 3556. 

State vs. Ikey’s estate, 84 Vermont, 363; 79 
Atlantic, 850. 

The Statute of Limitations. 

The third assignment of error by the committee and 
trustee of the lunatic is that the court erred in sustaining the 
auditor in his refusal to apply either the doctrine of laches 
or the statute of limitations. 

In the Baker case, supra, the Court of Appeals refused to 
apply the statute under the act of February 23, 1905, in the 
following language: 

“The necessary effect of the act of 1905 is to pre¬ 
vent the running of the statute of limitations, as its 
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provisions are inconsistent therewith. Campbell vs. 
Holt, 115 U. S., 620, 629; 29 L. Ed., 483, 487. In 
that case it was said: ‘ We can see no right which the 
promisor has in the law which permits him to plead 
lapse of time instead of payment, which shall prevent 
the legislature from repealing the law, because its 
effect is to make him fulfill his honest obligations.” 

An exhaustive search of the authorities discloses that the 
State, county, or municipality is immune from the operation 
of the statute while performing a public or governmental 
function. There is some authority the other way, but this is 
mostly in jurisdictions where the doctrine of governmental 
function is not yet established or recognized. It is firmly 
established in this jurisdiction by the Court of Appeals in the 
following cases: Fire Department: Brown vs. D. C., 29 App. 
D. C., 273; Schools: Tyrrell vs. I). C., 41 App. D. C., 463; 
Health Department: Coates vs. D. C., 42 App. D. C., 194. In 
the Circuit Courts in the following cases: Police: Tolstoi vs. 
Lucas; Fire Department: Herman vs. D. C. Municipal 
Building: Cady vs. D. C. In the above cases the District 
was held not liable in an action of tort for personal injuries, 
it being in the performance of a public duty. Perhaps the 
leading case in this country on that doctrine is Hill vs. Bos¬ 
ton, reported in 122 Mass., 344. 

If it be admitted that the District of Columbia in caring 
for its insane exercises a public or governmental function, 
and that there would be no liability in a tort action, it can¬ 
not be contended, with consistency, that for one purpose the 
function is governmental in its nature and for another 
private. The District receives no revenues from this source, 
and the amount charged is that which it is by law required 
to pay to the Government Hospital for every patient charge¬ 
able to it. 

The law of torts is private in character, and is applicable to 
private actions only. This is also true of the statute of limi¬ 
tations. No rule of private law can be invoked against the 
3s 
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sovereign power. It is respectfully submitted that the 
District of Columbia in caring for its insane is not acting in 
a dual capacity, namely, public and private. The munici¬ 
pality is either acting as the sovereign power or it is not. If 
it is so acting then the rules of law applicable to it are those 
only which would apply to the Government itself were it 
performing the duty which is imposed upon the District of 
Columbia by Congress itself. The cases follow: 

In Eastern State Hospital vs. Winston, — Va., _, 3 L. 

R. A. (n. s.), 746, the court said: 

“It was held by the court in Maia vs. Eastern State 
Hospital, 97 Va., 507, 509; 47 L. R. A., 577; 34 S. E., 
61/, that said hospital was created and exists for 
purely governmental purposes, is a public corporation, 
governed and controlled by the State, and acts ex¬ 
clusively as an agency of the State for the protection 
ol society and for the promotion of the best interests 
of the unfortunate people of the Commonwealth of 
insane and disordered minds, and that it has no 
stockholders * * * 

“This being so, we are of opinion that the statute 
of limitations did not run against the demand sued 

on * * *. 

“This conclusion overrules the case of McClanahan 
vs. Western Lunatic Asylum, 88 Va., 466; 13 S. E., 
977, which involved the same question. The over¬ 
ruling of that case whenever the same question 
should arise again was the necessary and logical re¬ 
sult of the decision in the case of Maia vs. Eastern 
State Hospital. The doctrine announced in the for¬ 
mer case, that a corporation which has the power to 
sue and be sued is entitled to make, and is amenable 
to, the same defenses as pertain to private persons, 
is not a correct statement of the law when applied to 
a corporation acting as an agency of the State in the 
performance of duties which are exclusively for pub¬ 
lic governmental purposes, and is in conflict not only 
with the decision in Maia vs. Eastern State Hospital, 
but with principles of law recognized and acted on in 
numerous cases by this court.” (Citing many au¬ 
thorities.) 
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Abbott on Municipal Corporations, section 969: 

“The furnishing of aid to indigent persons and the 
care of those morally, mentally, or physically de¬ 
fective are also duties which rest upon the State, and 
which can be classed as governmental in their char¬ 
acter. In carrying out these functions an immunity 
is granted in respect to all acts or agencies.” 

Hughes vs. County of Monroe, 147 N. Y., 49: 

“When an insane person is deprived of his liberty 
and the custody of his property, placed in close con¬ 
finement and separated from family and friends, it 
is an extreme exercise of the police power by the 
State, or some political division thereof, for the pro¬ 
tection of society, and to promote the best interests 
of the unfortunate victim of mental alienation. It 
therefore follows that the County of Monroe was act¬ 
ing in the discharge of a most important public duty, 
and consequently not liable in damages to the plain¬ 
tiff by reason of her injuries.” 

It was argued that the requirement, by the asylum au¬ 
thorities, of payment for care and maintenance out of the 
lunatic’s estate would constitute the institution a private 
enterprise. The court said: 

“There can be no doubt that the committee of a 
lunatic or any one legally liable to support him, 
should, in the first instance, be required to pay for 
his maintenance, and the income derived in this 
manner is in no sense a source of profit to the county 
so that it would be deemed in law as conducting a 
private business.” 

Dillon on Municipal Corporations, section 1661: 

“The power, and even the duty on the part of a 
municipal corporation to make provision for the pub¬ 
lic health and for the care of the sick and destitute 
appertains to it in its governmental or public, and 
not corporate, or as is sometimes called, private capac¬ 
ity. And therefore where a city under its charter 




and the general law of the State enacted to prevent 
the spread of contagious diseases establishes a hos¬ 
pital, it is not responsible to persons injured by rea¬ 
son of the misconduct of its agents and employees 
therein.” 

Elliott on Municipal Corporations, page 319: 

‘‘Solely governmental duties are such as involve the 
exercise of governmental power and are assumed for 
the exclusive benefit of the public. The sovereign 
acts of a government cannot be submitted to the judg¬ 
ment of the courts. The government is not a sub¬ 
ject of private law. ‘The rule that a tort creates a lia¬ 
bility for damages is a rule of private law; it there¬ 
fore applies to the relation of private law only. The 
position of the State when it acts in the exercise of 
sovereign and governmental functions, is, however, 
entirely beyond the sphere of private law, and must 
be judged by different standards. Governmental 
functions do not create civil causes of action. 1 The 
State directly, or through its corporate agencies ‘gives 
such protection from lawbreakers, from fire, from 
disease, and from other common evils as the power, 
energy and faithfulness of the government shall com- 
pass.” 

At page 327: 

“The duties of boards of health, or of boards in 
charge of hospitals or of other charitable medical 
service, are public and not corporate and the city is, 
therefore, not liable for the negligence of officers in 
the discharge of such duties. Hence a city is not 
liable for negligence of those in charge of its public 
hospitals.” * * * 

Simplot v*. Chicago, M. and St. P. Ry., 16 Federal Rep., 
350, was a case wherein a railroad attempted to invoke the 
statute of limitations against the city, setting up adverse 
possession of a strip of land granted by the United States to 
the city of Dubuque, and over which they had laid tracks. 







At page 361 the court, after citing with approval Dillon 
Mun. Corporations, sec. 675 (3 ed.), states: 

“or, in other words, when the corporation is seeking 
to enforce the private rights belonging to it, as dis¬ 
tinguished from rights belonging to the public, then 
it may be defeated by force of the statute of limita¬ 
tions; but in all cases wherein the corporation repre¬ 
sents the public at large or the State, or is seeking to 
enforce a right pertaining to sovereignty, then the 
statute of limitations, as such, cannot be made ap¬ 
plicable.” 

In State vs. Ikey’s Estate, supra, the court said: 

“Under our form of government, the sovereign 
State has the * * * common-law duty resting 

upon it concerning the care and custody of estates of 
those who are idiots from nativity, or who have lost 
their intellects, and become non compos or unable to 
take care of themselves.” 

Kansas vs. Moore, 90 Kan., 751, 757 (1913) : 

“The function of maintaining an asylum for the 
insane is governmental and the statute does not run 
against the State with respect to a claim in connection 
therewith (Eastern State Hospital vs. Graves, 105 
Va., 151; 52 S. E., 837; 3 L. R. A. (N. S.), 746).” 

Jackson County vs. Herbert, 173 Ill. App., 184, 186: 

“The law seems well settled in this State that the 
statute of limitations cannot be successfully pleaded 
against municipal corporations as respects public 
rights or property held for public use or when the 
property is held in trust.” 

Williams vs. St. Louis, 120 Mo., 403 (syllabus): 

“The statute of limitations in force since 1865 
(G. S., 1865, p. 746, sec. 7) does not apply against 
a city to land dedicated to a public use.” 

“Statute does not run against a municipality in 
the discharge of a public duty.” Mecartney vs. Peo¬ 
ple, 202 Ill., 51, citing Greenwood vs. La Salle, 137 
HI., 225. 




Metropolitan Railroad Company vs. D. C., 132 U. S., 1: 
This case holds that the statute applies to the District, where 
recovery was sought for the cost of maintaining pavements 
in a street, which the company is by its charter bound to 
maintain. The same court decided in the Barnes case, 91 
U. S., 540, that the care and maintenance of streets and high¬ 
ways is the exercise of a private and not governmental func¬ 
tion. The court intimates that there may be a different rule 
where public rights are concerned. The court said: 

“What may be the rule in regard to purprestures, 
and public nuisances, by encroachments upon high¬ 
ways and other public places, it is not necessary to 
determine. They are generally offenses against the 
sovereign power itself and as such no length of time 
can protect them. Where the right of property in 
such places is vested in the municipality, an assertion 
of that right may or may not be subject to the law of 
limitation. We express no opinion on that point, 
since it may be affected by considerations which are 
not involved in this case.” 

The Right to Recover at Common Law. 

It is submitted that there is sufficient and ample legislation 
to warrant full reimbursement of the District of Columbia; 
but, were there no statutes at all, the right of recovery at 
common law is well established. Not only does the great 
weight of authority support this view, but it is supported 
upon sound principle and reason. It is to be noted that the 
District makes no claim for recovery during the period the 
lunatic was not actually possessed of property. The claim 
here presented is for a period during which the lunatic was 
actually possessed of an estate. The Court of Appeals in the 
case of Baker vs. D. C., 39 App. D. C., 42, clearly distin¬ 
guishes between cases where the lunatic is not possessed of 
means at the time the service was rendered and where suffi¬ 
cient estate exists for his support, as follows: 

“Michaels vs. Central Kentucky Asylum, 118 Ky., 
445; 81 S. W., 247, is not at all in point, the lunatic 
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in that case not being an indigent person when the 
service was rendered him. 

“In McNairy County vs . McCoin, 101 Tenn., 74; 
41 L. R. A., 862; 43 S. W., 1070, it was held that 
recovery might be had in an action against the lunatic 
and her guardian, when by the latter’s neglect, the 
county had been compelled to provide for her as a 
pauper. As the insane person in that case was not 
indigent, the distinction between that case and this 
is apparent.” 

“In Dandurand vs. Kankakee County, 196 Ill., 
537; 63 N. E., 1011, the same question was involved 
as in the last case cited.” 


The case of McNairy vs. McCoin (Tenn.), 41 L. R. A., 
862, above cited, was one wherein the lunatic had left the 
custody of her regular guardian in Hardeman County and 
went to McNairy County. She remained there for some 
time in a destitute condition, and her regular guardian 
neglected to support her. She was admitted by the Com¬ 
missioners of the McNairy County Asylum for the Poor as 
an inmate, and when the commission became apprised of 
the fact that the lunatic possessed means it filed a bill in 
equity to recover. There was no statute under which com¬ 
pensation could be demanded. The court, after citing Good- 
ale vs. Lawrence, 88 N. Y., 513, and Rumney vs. Keyes, 7 
N. H., 576, proceeds: 

“It is true, the county asylum, established under 
the laws of this State, is a charitable institution. It 
was designed for the care and maintenance of indigent 
paupers, and not for the benefit of those who have 
means sufficient to support themselves. If, therefore, 
it appears that the county, through the neglect of the 
guardian, has been compelled to pfovide for one who 
is not a pauper it would seem but just that the county 
should be indemnified out of the funds belonging to 
the ward; and to this effect is the great weight of 
authority.” (Citing numerous authorities.) 




App., 464; Palmer vs. Hudson River State Hospital, 
10 Kan. App., 982 American Ruling Cases, 882. 

“An insane person like an infant is liable for a 
reasonable value for such necessaries as are furnished 
him, or to his wife and family.” 

2 Page on Contracts, 1404. 

22 Cyc., 1176. 

“At common law the estate of an insane person 
over 21 years of age is legally as well as equitably 
liable for necessaries furnished in good faith and 
under circumstances justifying their being so fur¬ 
nished.” 

Sawyer vs. Lufkin, 36 Me., 308. 

In the case of Estate of Yturburru, 134 Cal., 567, 568, the 
court said: 

“The contention of appellant based on the theory 
that these hospitals are charitable and eleemosynary 
institutions, and should not be converted into board¬ 
ing-houses, finds ready answer. It is as necessary to 
have institutions for the restraint of the insane, 
whether they be rich or poor, as it is to have prisons 
and almshouses; and these institutions for the insane 
are charitable only so far as the legislature makes 
them so. There is nothing in the Constitution in¬ 
hibiting laws extending charity to people in need of 
it; but it is not necessary to extend charity to those 
who are able to support themselves; indeed, it would 
be unreasonable to do so.” 

Colman vs. Commissioners, 6 B. Mon., 239: 

“It is manifest from these provisions and from 
others which need not be especially referred to, that 
the court having jurisdiction to hold an inquest and 
order the lunatic to the hospital has jurisdiction also 
to make the proper orders for appropriating his estate 
to his maintenance while there. And further that it 
was not intended that the State should bear the charge 
of the lunatic’s support either in or out of the asylum 
so far as his own estate might be sufficient. * * * 







And although the proceeding is novel and not ex¬ 
pressly provided for by statute, yet upon the prin¬ 
ciples which have been cited as Reducible from the 
statute relating to lunatics, and upon the clear equities 
of the case, we are of the opinion that upon the dis¬ 
covery of an estate belonging to an individual who 
has been supported at the asylum, the Commonwealth, 
upon the information and petition of her attorney, 
is entitled to a decree for reimbursement for past ex¬ 
penses out of the estate.” 

Dandurand vs. Kankakee, 196 Ill., 537, to the 
same effect. 

22 Cyc., 1179: “The estate of an insane person is 
liable for necessaries furnished him which are suitable 
to his means and station in life. Thus if the lunatic 
has an estate sufficient for his support, not only where 
he is cared for by private persons, but also when he 
is maintained in an asylum.” 

The Act of February 23, 1905, is Mandatory in Its 

Requirements. 

The assignment of errors by the District of Columbia have 
to do with the discretion exercised by the court below as to 
the manner and time of reimbursement after it had ex¬ 
pressly held that such a right existed. 

The claim of the District of Columbia to September 22, 
1914, and for which reimbursement was decreed, amounts 
to $2,024.03. The estate of the lunatic on that date con¬ 
sisted of a balance in hand of $2,025.10 (R., 13), out of 
which amount $1,350 was thereafter set aside to provide a 
fund the interest from which would meet the premiums on 
a policy of insurance on the life of the lunatic. This policy 
is in the sum of $1,000, and was transferred from the assess¬ 
ment plan in the Masonic Mutual Life Association to a 
straight-life plan in the same association. 

It is the contention of the District that, where the estate of 
the lunatic is sufficient only to reimburse it for care and 






maintenance provided at the Government Hospital for the 
Insane, the court is without authority to set aside a portion 
of the sum decreed to be due to the District for the purposes 
of providing a fund sufficient to meet the premiums on a 
policy of insurance on the life of the lunatic. 

The act of February 23, 1905, after providing that the 
equity court shall have full power in the same cause to 
appoint a committee or trustee of the lunatic, according to 
the provisions of the Code, sets forth: 

“and such committee or trustee shall reimburse, out 
of the funds of the lunatic, the District of Columbia 
for all court costs expended or incurred by it and for 
all moneys by it expended or costs incurred in caring 
for and treating such insane person up to the time of 
such appointment.” 

It will be noted that Congress has used the word “shall,” 
which is in itself mandatory unless it clearly appear that it 
was used in its permissive sense. To construe this proviso 
otherwise than obligatory would be, it is believed, directly 
contra to the intention of Congress and practically nullify 
the provisions of the statute. Under the construction con¬ 
tended for by the committee of the lunatic, this proviso be¬ 
comes a mere authorization for the protection of the com¬ 
mittee, whereas its evident purpose is to compel reimburse¬ 
ment in proper cases. 

Conclusion. 

It is respectfully submitted: 

1. The District of Columbia is entitled to reimbursement, 
(a) Under the common law. ( h) There is ample statutory 
authority to warrant full reimbursements. 

2. The reimbursement should cover the full period during 
which the lunatic received the benefits of the hospital, (a) 
The Statute of Limitations does not apply. 











3. The reimbursement decreed should be in full to the 
extent of the lunatic’s estate, (a) The court is without dis¬ 
cretion to direct the manner and time of payment. 

Respectfully submitted, 

CONRAD H. SYME, 

Corporation Counsel. 
ROBT. L. WILLIAMS, 

Ass’t Corporation Counsel . 

CARL A. MAPES, 

Of Cownsel. 
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